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this term and, in conclusion, the functions of maa'liéq—j shari‘at in
the process of reference is dealt with.
Keywords: taste, religious law, jurisprudence, caution, habit, wont

(da’h), reliance, context.
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(Zhe word madba‘g (taste, perceptive aptitude) in its compound
form maa'liéq—j shari at (religious law taste) or maa'liéq—j shari‘
(lawmaker’s taste) and the like, have been employed by the Imamr
jurists and theologians for about two centuries. However, no clear
definition has been presented for it so far; and this has caused the
term, which has had extensive and significant use in the field of
inference, to fade into obscurity and ambiguity.

The jurists’ apprehension over centuries up to now has been about
achieving inference of rulings through reliable legal ways, and to
utilize specific proofs on some occasions, and general proofs on
other. They have not contented themselves with these two types of
proofs and obtained principles beyond laws from the lawmakers’
characteristics, procedures, and behaviors in legislation that,
although they have not found a proof for the ruling from the
former two types, they have achieved certainty in its confirmation
or negation in a positive way. They have found those principles
through a collection of rulings rather than from single
propositions.

It is attempted in this writing to prove the association of the term
mad]zég—i shari‘at with more antiquated concepts found in legal
language and the books of earlier jurists. In the meantime, while
quoting and criticizing the viewpoints existing in maa’]zég—i
shari at (such as reliance on religious law, general public’s

interests, and trends of speech), a new definition is presented of
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referent to insertion in farj; hence, to their opinion, insertion in
other than 1%17' does not involve adultery. Nevertheless, in view of
the latter, insertion in the dubur, even though of a female, in itself
denotes another offence called /Jawar (sodomy). With these
explanations, it is clarified that the controversy exists as to the
insertion in the female’s dubur, which according to the well-
known Imami viewpoint is a proof of an adultery offence and,
according to a rare verdict, ascertains sodomy. With a reappraisal
of both aforementioned views and assessment of the jurists’
evidences, we have taken a third view on this issue. We believe
that insertion in the female’s dubur neither ascertains adultery nor
actualizes the sodomy offence; rather, it can be an independent
offence, whose determination of the limits as well as the degree
and type of Punishment require a separate search into the proofs.

Keywords: insertion, qubul, dubur, adultery, sodomy.

Religious Law Taste
Dr.Abulfadl ‘Alishahi Qal‘ajuqi, Ph.D. Graduate in Jurisprudence
and Fundamentals of Law, Ferdowsi University Of Mashhad —
Faculty Member of Yasuj University
Dr. Husayn Nasir1t Mugaddam, Facult Member
Department of ]urisprudence and Fundamentals of Law, Ferdowsi

University of Mashhad
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A Legal Deliberation on Article 63 of Islamic Penal Law
and the Clause 1 to Article 1-221 of the Suggested Bill

Dr.Muhammad Mubhsini Dihkalani, Faculty Member
Islamic Azad University of Babol
Dr. Muhammad Hasan Ha'iri, Assistant Professor
Ferdowsi University of Mashhad
Dr. Sayyid Muhammad Taqi Qabili Durafshan, Assistant
Professor

Faculty of Theology, Ferdowsi University of Mashhad

/‘erticle 63 of Islamic penal law defines adultery as: “copulation of
a man with a woman who is essentially unlawful (Aaram) to him,
although in dubur (back), in cases other than misapprehended
consummation.” Clause 1 of article 1-221 of the new suggested
bill, confirming the content of the above article, has also
mentioned: “copulation is effected by the insertion of a male’s sex
organ into a female’s ghubul (front) or dubur, as deep as the
circumcised head.” As it is implied from the above two articles,
fulfillment of adultery is subject to the Vaginal or anal intercourse
with a woman. It is worth mentioning that the contents of these
two articles are confirmed by unanimity of the widely known
Imamis; since the Imami jurists have construed adultery as
insertion in férj (Vagina) and the noted among them have viewed
férj as being absolute, including both g/iubu] and dubur. In
contrast, however, there is a view ascribed to a rare group of

jurists who believe that insertion in other than gubu] 1s not
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with one another and preferring one over the others requires
proving; whereas, the jurists have not presented sufficient legal
proofs to prove and conform their theory to the Islamic Law.
Unfortunately, no independent investigation including the
proposing, examining, and evaluating all these theories has been
carried out on this issue, which has created a scholarly gap in
research in this respect. Therefore, it is necessary for the
researchers to study and elucidate this issue so as to remove the
above-mentioned ambiguity and to achieve a theory consistent
with Islamic law in definition of real estate. The necessity of doing
research on this issue would become more evident when we know
that the definition of real estate according to any theory would be
followed by specific legal effects. Thus, the present research seeks
to set forth the legal definition of real estate according to the
existing theories of the jurists and, through criticaﬂy reviewing
them, to obtain and elucidate the research theory according to the
Islamic law in legal definition of real estate. This is regarded as the
most important finding of the research.

Keywords: Islamic Law, definition of real estate, sovereignty, legal

and conventional ruling.



NO.86/1 ABSTRACT 199

if the object of agency is conclusion of a transaction contract and
the indirect proxy concludes it, that [contract] belongs to the
client, who should fulfill the commitments undertaken thereby,
provided that the proxy has not overstepped the limits of his
authority.

In case the proxy oversteps the limits of his authority, if the object
of transaction or its substitute belongs to the client, the contract is
not valid, unless the client confirms it explicitly or implicitly. But
if the subject of transaction or its substitute is general, the agent or
the indirect agent has to fulfill the commitments undertaken in
the contract and the client is not committed to fulfill it.

Keywords: right to appoint a proxy, out of authority limits,

indirect, transaction, proxy, client.

A Critical Review of the Theories on the Definition of Real
Estate in Islamic Law

Saeideh Baqiri M.A. Student of Jurisprudence

Dr.HaydaI Baqir1 Asl, Assistant Professor

Department of Law, Tabriz University

]urists have presented various theories on the definition of real
estate. The numerousness of these theories has led to the
ambiguity of the legal concept of real estate; for, all these theories

cannot be conformed to the Islamic law due to their contradiction
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Financial assistance to the needy is among the approaches for
achieving economic justice and fighting against poverty. This
research hypothesizes that in addition to the commonly known
zakat and khums, there is another financial right mentioned in
religious doctrines that according to the traditions is called zakat-i
batini (internal legal alms); that is to say, “an inclusive zakat
levied on the Properties of the well-to-do for the purpose of
eiiminating poverty as a collective obligation, which is different in
quantity and conditions from the commonly known zakat”
Having delved into the terminology, the present paper proceeds to
discuss the reasons for the necessity of this type of zakat with the
analysis of the related verses and traditions and touches upon
some of its rulings.

Keywords: zakat, internal zakat, charity, economic justice, poverty.

Indirect Proxy
Dr. ‘Al Rida Barikla, Associate Professor
Tehran University

If the agent, who has the right to appoint a proxy, exercises his
right and appoints another person for pursuing the subject of
agency, the appointed person is not the agent of the appointer;
rather, he is regarded as the indirect agent of the client. Therefore,
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In civil law, [{ﬁzjférét (options or rights of withdrawal) is a topic
concerning contracts. Also, in article 456 of civil law, ](]11')/51’ is
viewed as related to transactions. In statuary jurisprudence and
law, there is little talk about cancelling unilateral obligation (igé )
on the basis of option of cancellation. Logically, the existence of
most options is not compatible with the nature of unilateral
obligation. The present article examines the possibility or
impossibility of including the option of cancellation in unilateral
obligation with respect to the statuary law and the viewpoints of
the jurists and legalists and by rejecting the reasons for Valiclity of
condition of option in unilateral obligation, considers such a
condition as invalid, although unilateral obligation should be
considered valid.

Keywords: option of condition, unilateral obligation, cancellation,

invalid.

Internal Legal Alms (Zakat) from Jurisprudential Point of
View

DrJawad Iravani, Ph.D. Graduate in Jurisprudence and
Fundamentals of Islamic Law, Ferdowsi University
Dr. ‘Abbas‘ali Sultani, Faculty Member
Ferdowsi University of Mashhad
Dr. Muhammad Husayn Husaynzade bahreini, Faculty Member
Ferdowsi University of Mashhad
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theory is the late Imam Khomeini (ra). The present research
seeks to consolidate and complete his criticism. In this line, first
the term “essential” (dhati) is to be clarified and then the meaning
of “authoritativeness” specified, so that by defining the meaning of
certitude and differentiating it from knowledge (ilm) it may be
clarified that his denying the authoritativeness of certitude,
meaning accomplishment (munjazi)gfat), is a praiseworthy act.
Furthermore, it is to be clarified that authoritativeness, meaning
excusableness (mu ‘d])iri)gfat), is not essential in certitude, either;
for, it is of a conventional matter, and thereby, the non—essentiality
of the authoritativeness of certitude is proved. Meanwhile, the
validation of excusableness by the intellectuals is in fact for
ignorance, and certitude, as assuming extensional union with it
would possess this feature, and it (certitude) has no specificity for
excusableness in itself.

Keywords: authority, authoritativeness, essential, certitude,

intermediary certitude, excusableness, accomplishment.

Legal-Juridical Study of Conditional Option in Unilateral
Obligation

Dr. Fakhruddin Asghari Aqmashhadi, Associate Professor
Faculty of Law and Political Sciences, Mazanderan University
Bihzad Mansari, ML.A. in Private Law



ABSTRACTS

Consolidation and Completion of Imam Khomeini (ra)’s
Viewpoint about Criticizing the Essential Authoritativeness
of Certitude

Dr. Muhammad Rasiil Ahangaran, Assistant Professor
Tehran University, Qum Pardis

Ohe of the discourses that is considered as indisputable among
the scholars of jurisprudential principles (usil a]—ﬁgli) and has not
been debated sufficiently is the discourse concerning the essential
authoritativeness (Aujjiyyat) of certitude (gat). One of the few

scholars who have meticulously and attentively criticized this
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