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.ﬂfter the victory of the Islamic Revolution and the attempts of
the Islamic Republic’s officials to legalize the Islamic juridical
institutions, some issues were set forth that were unprecedented in
jurisprudence. To respond to these issues, the contemporary jurists
made great efforts to present responses to the state’s legislators
and judicial system. These responses have not been the same in all
cases and are likely to be legally divided upon. Among the issues
in question is what is known as “damage surplus to blood money
(a’j)/a)”, which, although some discussions and religious inquiries
(istiftas) have been made about them, some of their aspects are
still ambiguous and remain to be explored into by researchers.
The present paper addresses the basis and realm of damage
surplus to the amount of blood money paid, in which, besides the
judicial nature of blood money, different Viewpoints concerning
this issue are studied and various referents of damage surplus to
blood money from the legal and judicial point of view are
evaluated.

Keywords: blood money (a’iya), damage, damage surplus to blood

money, civil responsibility.
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mentioned in such traditions as &2/ mil fi al-mikhala (like a kohl
stick in the kohl jar) or k'a/ risha’ fi al-bi’r (like a rope in the
Well), have maintained the topicality of these conditions in
stipulations, regarding as insufficient the vision lacking the above-
mentioned mode in testimony. The writer considers the renowned
view under the first precondition as contrary to precaution and
considers its acceptance in the second precondition as causing the
suspension of legal Punishment (hudad). With justification of the
traditions concerning stipulating connection of testimonies and
contrary to the renowned view, he conceives it as its conventional
connections and also conceives the conditions mentioned in some
traditions as the vision of concomitant preliminaries denoting
adultery. Without causing abandonment of the traditions, these
two predications are both compatible with the principle of caution
concerning furigj and dima’ and not necessitating the suspension
of legal punishment.

Keywords: oral testimony (ba}g/ina), adultery, vision, connection

of testimony.

The Basis and Realm of the Damage Surplus to Blood

Money
Sayyid Hasan Vahdati Shubayri, Assistant Professor
Qum University
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(Zlie Holy Lawmaker’s predilection concerning “private parts
(furgj) and blood (dima’)” is a subject clearly obvious to any
jurisprudence researcher. This predilection has prompted the Holy
Lawmaker to proceed to devise “special preconditions” besides
“general preconditions of validity in oral testimonies” such as
justice, multiplicity, and honesty of the witnesses in such instances
as “testimony about adultery.” Included among them are
instances like “stipulating agreement of witnesses”, “stipulating
connection of testimonies”, or “stipulating vision in a specific
Way.” However, the basic point in this issue is that the renowned
majority of jurists, in dealing with the evidences of these
preconditions that mainly include the traditions related about the
subject, have given legal judgments (fatwas) according to the
apparent meaning of the traditions. Furthermore, some of them
have neglected the Aikma (true reason) for devising these
preconditions so that commitment to these legal judgments
sometimes entail corrupt consequences, sometimes even
contradicting the initial Aikma of devising these preconditions, l.e.
“precaution in furdjand dima).

The present article has studied the two preconditions of “necessity
of connection of testimonies” and “stipulating vision in a specific
Way” in testimonies about adultery. The renowned majority of
jurists have conceived connection (ittisal) by its physical meaning

or, under the second preconditions and based on some conditions
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action and the condition of greater loss for some of the partners.
That is why it is necessary to reappraise and critically review the
discursive principles of article 575 in order to better understand it.
In this respect, through studying various legal and judicial
dimensions of the issue in question and close examination of the
principles presented by the jurists and legal experts, it can be
concluded that there has been no barrier for approving the above-
mentioned stipulations and that it behooves the legislator to
provide for the possibility of predicting the stipulation of more
benefit without its conflict with action and the possibility of
stipulating greater loss.

Keywords: civil partnership, trading company, benefit, loss,

stipulation, contract.

Delving into some “Special Preconditions of Testimony
about Adultery”
(Stipulating Connection of Testimonies and Stipulating Vision in
a Specific Way)
Dr. Muhammad Muhsini Dihkalani, Assistant Professor

Mazanderan University

Dr. Muhammad Taqi Qabili Durafshan, Assistant Professor
Ferdowsi University of Mashhad
Dr. Muhammad Hasan Hza’iri, Associate Professor

Ferdowsi University of Mashhad
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the way of generic and specific proofs from the Qur’anic verses
and traditions. In the end, some of the propounded
misconceptions are responded to and the jurists’ viewpoints about
terror are touched upon.

Keywords: terrorism, fatk, 1g]1t1'y§[, irhab, muhariba.

A Legal-Judicial Deliberation on the Article 575 of the Civil
Law

Dr. Sayyid Muhammad Mahdi Qabali Durafshan, Assistant

Professor

Law Department, Ferdowsi University of Mashhad

Dr. Sa‘id Mubhsini, Assistant Professor

Law Department, Ferdowsi University of Mashhad

.ﬂlthough in principle the benefit and loss resulted from
partnership is to be taken into consideration in private
relationships proportionate to the parties’ shares, prediction of
stipulating more benefit or exempting all or part of the loss in the
company’s contracts, with respect to the existing necessities and
the need for maximum participation, 1S a common practice.
Whereas, the article 575 of the civil law apparently does not
approve all these stipulations; rather, on the contrary, it signifies

the invalidity of the condition of surplus benefit without extra
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Terror from the Jurisprudential Point of View
Dr. ‘Abdulkarim ‘Abdullahi Nijad, Associate Professor
Faculty of Theology, Ferdowsi University of Mashhad
Ramadan ‘Abbaspir Muqaddam, Ph.D. Student of Jurisprudence
and Fundamentals of Islamic Law

Ferdowsi University of Mashhad

(Ierrorism is among the phenomena that has nowadays basicaﬂy
received the attention of political trends, media, and the
researchers in the fields of politics, jurisprudence, and law. On the
other hand, many of the distortions and unduly accusations made
against Islam and the Muslims are related to this phenomenon.
Thus, legal study of terrorism and its exploration from the
viewpoint of jurisprudence seems necessary for providing an
appropriate response to the onslaught of the enemies of Islam.

This article, at first, addresses the semantics of the word terrorism
in dictionaries of political sciences and re-examines the concepts
synonym to it, such as: fatk (violent killing), ightiyal
(assassination), and irhab (terror) in the earlier and modern
literature and distinction of these concepts from each other as well
as the words related to this discussion such as: baghy (injustice),
mubhariba (waging war), and jihad (holy war). In the section on
legal study, while explaining the subject and the distinction of

different kinds of terror, it examines different types of terror by
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and one of its exceptions is )/ad al-amin (lit. trustworthy hand).
The trustee is not accountable for the damage or destruction of
the property entrusted to him so long as he has not committed
any violation or negligence (tac]sﬂr, tafrit). This article is intended
to answer the question as to whether the trustee is acquitted of the
daman in the state of negligence in case he would restore his
trustworthiness in his undertaking by means of a legal repentance
after perpetrating negligence. Given the trusting nature of some
specific contracts, this notion takes on great importance, the fruits
of which are stressed in the present research. In view of the
functional aspect of this legal—juclicial issue, it is attempted in this
article to broach the three viewpoints of the Imami jurists and
their arguments and by stating some of the legal propositions
influential in daman and amana (trust), which are effective in
solving the problem, critically review all the three arguments, and
finally present the answer to the above-mentioned question in
respect to the conventional dimension of the issue and the attitude
of the intellectuals.

Keywords: trustee (amin), violation and negligence, daman a]—yaa'
(compensation for damage or loss to property held under trust),

principle of entrustment (istimén), fiduciary contracts, permission.
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appears as peripheral. Influenced by diversified legal opinions in
articles 355, 384, and 385 of civil law, the legislator has also
expressed different rulings for violation of this condition;
therefore, we see different comments among the legal eXperts and
conﬂicting opinions in the judicial procedure. The remarkable
point about the condition of quantity is the distinction of these
three articles from each other and the application of the referents
to them. This research tries to remove their ambiguity by means
of delving into legal sources.

Keywords: condition of quality, condition of quantity, object of
sale (mubf '), option of cancellation, surrender, violation of

condition.

Legal Analysis of the Status of Trusted Person in the State

of Abandonment of Negligence
Mahdi Sha‘bani, Graduate in ]urisprudence and Fundamentals of
Islamic Law
Ferdowsi University of Mashhad
Dr. Muhammad Tagqi Fakhla‘, Associate Professor
Faculty of Theology, Ferdowsi University of Mashhad

_?rom the perspective of civil responsibility, the basic principle in

domination over another’s property is daman (indemnification)
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and its mingling with family rules and regulations is in fact
regarded as a guarantee for its execution and with the help of such
morally—oriented rights and duties, the family members may
consolidate this sacred institution. To this end, some of the legal
and judicial rulings such as the rights and duties of parents and
children and the relationship governing spouses in the family are
dealt with via a moral approach.

Keywords: family, morality, family rights, marriage.

Condition of Quantity
(Legal and Judicial Analysis of Articles 355, 384, and 385 of
Civil Law)
Dr. ‘Abbass Zira‘at, Associate Professor

University of Kashan

Qrality condition is one of the terms of contract that the
guarantee against its violation is the emergence of the right to
cancellation for the party in whose favor a condition is set.
Sometimes the quantity (miga’ar) of the object of transaction is
stipulated within a contract as its quality (sjzﬁrt), but the guarantee
for its execution in all instances is not the right to cancellation,
because the quantity is a quality that is sometimes essential and

regarded as part of the subject of the contract and sometimes
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Keywords: guardianship, adl, grown-up Virgin, equality in

marriage (£ifa at), lapse of guardianship, absence [of wali].

An Introduction to the Status of Morality in Marriage and
Family Rights
Dr. Muhammad Mahdi Zari‘T, Assistant Professor

Mazanderan University

(Ziiroughout history, family institution has undergone various
vicissitudes and confronted numerous anomalies and difficulties,
especiaﬂy in educational and moral dimensions. The pinnacie of
moral and educational unruliness in this institution is traced back
to the pre—Islamic era (pagan period). Nevertheless, in
contemporary era, this sacred institution has undergone shocking
alterations, which is traceable in morality realm. This article
addresses the moral dimension of family rights and responsibilities
in Islam. In this respect, the Islamic viewpoint concerning
immoral patterns of marriage and family in pre—Isiamic and
contemporary eras is explicated and the rights and duties
governing the Islamic family are introduced with an emphasis on
ethical purposes. It is, furthermore, proved that despite the

existence of some misconceptions, the establishment of morality
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‘18 prevent the consequences of inexperience and prevalence of
fervor resulting from emotions and sentiments in a young girl
who is unfamiliar with marital affairs, the legislator has deemed as
necessary the permission [for marriage] by the girl’s father as the
most compassionate person in recognition of her interests.
However, this is a controversial issue in jurisprudence. The father
and paternal grandfather have no authority over the marriage of
the grown-up female who is divorced or non—virgin (t])a}g/iba); but
there are some views in case she is a grown-up virgin.

All the jurists who regard the guardian (wali)’'s permission in
marriage of the virgin girl as valid go on to say that the guardian’s
permission is valid only if the guardian does not refrain from
giving permission without an excused reason. However, if the
guardian refuses to give permission despite the existence of a
competent suitor and the girl’s willingness, in that case the Validity
of his permission is voided. Nevertheless, if the guardian prohibits
the girl from getting married to someone incompatible or equal to
her (in marriage), this prohibition is called adl In this paper,
following the conceptology of the terms and through a
comparative study of the Imami and Sunni schools, we will
examine the term ad/ as the most important instance of the lapse
of authority (Wi]éya) of the guardian in the marriage of a grown-
up Virgin. In conclusion, we will critically review the Viewpoint of

the Iranian law in this respect.
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practical principle; however, further research into the evidences for
the validity of istishab indicate the verity of the theory of istishab
as being amara (indication leading to speculative evidence).
Intellect, the attitude of the intellectuals, and traditions all denote
the inclusion of the initiality (kashifiyyat) aspect in the validity of
istishab. Lack of devotional tendencies in the methods of the
intellectuals, the istishab as being amara in the viewpoints of the
jurists preceding Wahid Bihbahani, and the necessity of realistic
viewpoints in jurisprudence, all confirm this theory. The Validity
of legal outcomes resulting from the intellectual and normal
requirements of mustashab (i.e. the object of jstisfzéb) as well as
the advisability of substituting istishab with knowledge is among
the most important outcomes of (the theory of) istishab as being
amara.

Keywords: istishab, practical principle, amara, the attitude of the
intellectuals, establishing (muthbit) principle.

A Juridical-Legal Inquiry into ‘Ad/in the Marriage of the
Grown-up Virgin
Dr. ‘Ali Akbar Izadifard, Professor
Faculty of Law and Political Sciences, Private Law Department,
Mazanderan University
Husayn Kaviyani, M.A. in Private Law

Faculty of Law and Political Sciences, Mazanderan University
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The Theory of Istishab as being Amara and its Legal and
Doctrinal Outcomes
Akbr Ahmadsi, Faculty Member
Islamic Azad University
Sayyid Muhammad Rida Imam, Associate Professor
Tehran University

One of the most functional reasons in the methodology of Islamic
principles and jurisprudence as well as law is istishab
(presumption of continuity). Istishab is judgment on the
continuity of what has existed in the past. Most of the legal
theoreticians, after Wahid Bihbahani, believe that istishab is a
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