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involvement of a causal relationship with the abuses and wastage are more
cornpatibie with the ownership and possessive authority of the owner on his own
property and the logical foundation stemming from istiman rule.

Keywords: abuse, wastage, on the hand, istiman, liability, causal relationship,

damage.

The evolution of KhAul’divorce theory in Shiite jurisprudence
Maryam Sadat Mohaghegh, Imam Sadiq University, the Sisters’ Campus

This article aims, with a detailed insight into the historical process of Khul’ divorce
in two phases in Arabia before Islam and after Islam, to discover the creation of
successive theories and the evolution of ‘the KAu/’ divorce institution’ to its current
form as supporting Iranian legislation. While presenting the views of the jurists, we
encountered two streams of thought as regards the dissolution of the marriage by
the woman, and this indicates the sparkling of a new idea in this legal institution
and the distancing from the point of view of early jurists (Ibn Bébawayh, Shaikh
Sadiq, Seyyed Murtaza). The first idea was known as ‘the necessity of Khul’
divorce’, founded by Abul-Salah Halabi and substantiated by Allameh Helli; but,
their views in this regard channeled a deviant current. From the beginning of this
period, and to follow Sallar Deylami, Khu/’ was categorized as a kind of divorce
from the side of the husband. The second type of idea known as swap Khul’ was
originated by Mirza Qumi and the Second Martyr (Shahid Thani). After extracting
these two theories and by inspiration from the views of the early jurists, it seems
that we can review the current ‘Khu/’ divorce institution’ and establish a new
theory.

Keywords: divorce, Khul’, necessary Khul’, swap Khul'.
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made and nor exerting juristic effects, and the lack of authority. In response,
different points were advocated: the adequacy of the fatwa issuing for the
permissibility of emulation and the definiteness (being unconditional) of
continuance and the position for the actualization of doubt, and thus its having
juristic effects and the reality of juristic issues. Consequently, by using the method
of analysis for principle (usi/i) issues, continuance in the permissibility of primary
emulation is considered as valid.
Keywords: emulation (taglid), emulation of a deceased, the reasons for the
emulation of a deceased, reference to continuance (istishab) for the emulation of a
deceased.
Reviewing the impact of abuse and wastage in the lent (trust), a comparative study
in Islamic jurisprudence and civil law
Mostata Karbalaee Aghazadeh, PhD Student in Private Law at Mofid University
Reza Daryaee, PhD Graduate in Private Law at Shahid Beheshti University
Imamiyah jurists have had different views regarding the rights of the trustee in
terms of abuse and wastage in the lent (trust); from the known theory of the claim
for damages not being associated with the abuses and wastage on the basis of the
generalities of the ‘on the hand’ rule to the theory of the relationship between fault
and damage according to the general rules of liability and istiman. Awareness to
this issue will not be possible except through an investigation of the background
and knowledge of the jurisprudential fundamentals of the known view among the
jurists with regard to a lack of relationship between a claim for damages and abuse
and wastage. Therefore, it is aimed in this paper to examine the conditions of the
trustee in connection with the abuses and wastage first in Imamiyah jurisprudence
and then in Iranian law. In this study, it is shown that the views of those jurists

who consider as possible the domain of the trustee’s responsibﬂity in terms of the
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rimary rule in times of doubt. Some scholars including Naini have accepted
intellectual innocence as a primary rule, whereas others - especially Shahid Sadr -
believe in intellectual precaution. Naini refers to the rule ‘the indecency of
punishment before expression’ in order to seek proof for his view. He considers the
dependence of mobility upon the receipt of assignment as one of the kinds of
evidence that can be referred to in order to prove intellectual innocence based on
the rule of ‘the indecency of punishment before expression’. He believes that
punishment for the abandonment of mobility where there had been no cause for
mobility will be condemned. On the contrary, Shahid Sadr criticizes and rejects the
idea of Naini and seeks to prove his own idea in light of ‘the right of worship’
theory. The present study conducted in a descriptive analytical manner aims at
explaining both views, examining their evidences and arguments, and mentioning
the foundations of the ‘the right of worship’ theory. Thus, the validity of Shahid
Sadr’s theory will be proved.
Keywords: intellectual innocence, indecency of punishment before expression,
intellectual precaution, legislative rulings, right of worship, Mohaghegh Naini,
Shahid Sadr.

Reference to continuance (istishab) for proving the permissibility of primary

emulation of a deceased mujtahid

Mohammad Javad Enayatirad, Assistant Professor at the Faculty of Theology,
Ferdowsi University of Mashhad
Continuance is one of the most important reasons for the permissibility of primary
emulation of a deceased mujtahid regarding those issues for which he has a fatwa. It
has been reported in four different formulations. And in its critique, various notions
have been suggested: the abrogation of the matter or subject, its being suspended,

the continued matter or ruling (the mustashab) being neither jurisprudentially
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nterpreter or theory of interpretation. One of the issues seen as a major obstacle in
achieving such an understanding is the interference of presuppositions. The present
article, as a descriptive analytical study which applies library data and textual
references, aims first to investigate the nature and types of presuppositions and
their effect on understanding - either their essential or detrimental influence - from
the perspective of scholars in philosophical hermeneutics and Islamic sciences
(including tafsir and the principles of jurisprudence). Then, it seeks to describe and
analyze the methods offered in these sciences in order to prevent or control the
presuppositions and the degree of success for each science in this regard. Finally, it
has been shown that taking advantage of the hermeneutic methodology - such as
openness, dialectic, and hermeneutic circle - together with the advantages of the
principalist-interpretive method - including consideration of the typical expression
and surface intention and conventional evidences like lexical principles on the one
hand, and attention to the spiritual and moral competencies of the interpreter on
the other hand - can overcome the shortcomings of each of these two methods and
make a complementary interaction between the two sciences.
Keywords: presuppositions, prejudice, presumptions, adjustment, control the
presuppositions, interpretation by reason or private judgment.

A comparative study of the primary rule for doubt from the viewpoint of

Mohaghegh Naini and Shahid Sadr

Taher Ali Mohammadi, Associate Professor at llam University
Abc{u]jabbar Zarguslmasab, Assistant Professor at Ilam University
Hamzeh Nazarpour, MA in Jurisprudence and Principles of Islamic Law, Ilam
University
When in doubt over duty and the absence of reason, it is the time for adhering to

practical principle; but, there is disagreement among principalists as to what is the
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Who are the Akhbaris?
Mousa Zarghi, Assistant Professor at Hakim Sabzevari University
Hossein Saberi, Professor at Ferdowsi University of Mashhad
Abdulkarim Abdullahinejad, Professor at Ferdowsi University of Mashhad

Akhbarism is one of the most important Shiite jurisprudential schools. It prevailed
from the early eleventh century for about two hundred years as the mainstream in
some jurisprudence arenas. In a number of jurisprudential books and
jurisprudential principles, some jurists have been referred to as being Akhbari.
Despite the many studies that have been done in the field Akhbarism, providing a
complete list of Akhbari jurists has not been considered yet. Due to the lack of a
precise logical definition for Akhbarism as well as a lack of criteria for the
recognition of Akhbari jurists, the present study aims at introducing Akhbari jurists
through a detailed investigation into the books of biography and bibliography.
There is disagreement about whether or not some of these characters are Akhbari,
an ambiguity which can be resolved by reviewing the works of these people. At the
end of the study, seventy Shiite jurists have been introduced as Akhbari jurists and
listed in a summarizing table.

Keywords: Akhbarism, the Akhbari list, the criteria for categorizing jurists.

An investigation into the effect of presuppositions in understanding and the ways
to control them from the perspective of philosophical hermeneutics and Islamic
sciences
Alireza Abedi Sarasia, Assistant Professor at Ferdowsi University of Mashhad
Somayeh Zoghi, MA Graduate from Ferdowsi University of Mashhad

Achieving a good or desirable understanding is one of the concerns for every



ABSTRACT

A critique and analysis of jurisprudential views on the ruling for the sales of
unknown with supplement

Seyyed Mohammad Heydari Khormizi, Level IV Graduate of Jurisprudence and
Principles, Qom Seminary

Substitute - either the sale or the price - needs to be clearly determined in terms of
amount, substance or material, and any characteristics influencing the fee. And, the
condition for the validity of the deal is that the two sides completely know and be
aware of the contract being negotiated. Thus, if one side is mindful (informed) of
the contract but the other is ignorant (uninformed), the deal is void. This is because
in the case of ignorance to the object of the deal, it will be a risky one denounced
by the Legislator; as we can read in the hadith: “The Prophet has forbidden risky
sales.” In the present paper, seven narratives have been reported all in all as regards
the sales of unknown with supplement, insisting on the validity the sale. A number
of arguments against this validity have also been mentioned. Then, the supportive
and disproving views are critically reviewed. Finally, the invalidity and nullity of the
sales of unknown with supplement.

Keywords: sale, unknown, supplement, risky.
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