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1 Johann.Martin cladenius (1710-1759).
2 Friedrich august wolfm (1759-1824).

3 schleiemacher, friedrich(1788-1841)
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2 Psychological or Technical.

3 Reconsruction
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Seyyed Mehdi Marvian Hosseini, Ph.D. Student of Jurisprudence and
Fundamentals of Islamic Law at Ferdowsi University of Mashhad

Mohammad Taghi Fakhlaei, Professor at Ferdowsi Univeristy of Mashhad

Akbar Ahmadpour, Assistant Professor at Ferdowsi university of Mashhad

A considerable part of the statements in different Shi’ite jurisprudential chapters
expresses the practical obligations of the obliged (mukallafin) with respect to the
denominational dissidents. The concept of denominational dissidents, in its general
sense, refers to all those people who have any faith other than the Twelve-Imam
Shiism. Among all such dissidents, the people of the tradition (aA/ al-sunna), as the
major group of the dissidents of the Imamis, are specifically referred to, by the
Shiite jurists, as “the dissidents”. One of the most important, most controversial,
and at the same time, most applicable jurisprudential statements about the
dissidents in the chapter on the acts of devotion (bab al-7badit), regards the
participation in their communal prayers and following their leadership (igtz'dé). All
the Imami jurists have identified the primary legal precept for this question as
prohibition and impermissibility. But they do not agree with each other about the
secondary precept. Some maintain the permissibility of participation in the
dissidents’ communal prayers as well as their companionship, in special
circumstances. While, some others like Imam Khomeini and the students of his
jurisprudential school permit not only participating in the dissidents’ communal
prayers, but also following their leadership (ig#ida), in special circumstances.
Reconsidering the jurisprudential sayings and views about the above-mentioned
question, and with special regard to Imam Khomeini’s viewpoint, the present article
investigates jurists’ proofs of the primary and secondary precepts, and explains the
chosen view on the quality of presence in the dissidents’ communal prayers in

special circumstances.
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different approaches: intra-jurisprudential —concerning traditional independent

reasoning (Jjtihad-i sunnati) which uses juridical proofs and evidences— and extra-
jurisprudential; a second degree knowledge which is so called a juridicai philosophy.
Keywords: people of the covenant (ah/ al-dhamma), people of the Book (ah/ al-
kitab), Christianity, ]udaism, Zoroastrianism, citizenship, juridical laws
A Contemplation on the Prohibition of the Marriage of a Muslim Man to an
Unbelieving Woman of No Book
Ali Akbar Kalantari, Associate Professor at Shiraz University
According to the famous or, better said, the unanimous judicial decree (fatwa) of
the Muslim jurists, the marriage of a Muslim man to an unbelieving woman who
adheres to any faith other than those of the People of the Book (ah/ al-kitab) is
prohibited. Although this judicial decree is based on definite evidences such as
certain verses of the Qur’an, consensus of the jurists, and a number of traditional
narratives, it seems the women meant by these sources are those who believe in
infidelity (kufr) and polytheism (shirk) and consider themselves as devotees to
pagan and profane cults. Thus this judicial decree leaves out those many women
who are not familiarized with Islam and other [Abrahamic] religions and have no
animosity toward the True Religion, and as described by traditional narratives, are
considered helpless (mustadaf). Therefore, at least in cases of distress and
constriction, one can identify the marriage of a Muslim man to such a woman, and
also the subsistence of the marriage of a newly converted Muslim man to his wife,
as permissible.
Keywords: a Muslim man, profane women of no book (gayr-i ahl-alkitab), pagan,
marriage
A Rereading of the Jurisprudential Precept for Participation at the Dissidents’
Communal Prayers and Following Their Leadership with a Special Regard to Imam
Khomein’s Viewpoint
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Keywords: Sheikh Ansari, criticism of chain of transmission, companion of
consensus (ah/ a]-ijma’), compensation for the weakness of hadith, traditional
publicity (shuhrat-i riwayi).
Mutability of Protective Covenant (dhamma) with the Birth of Modern Citizenship
Rights
Hasan Ghos, Academic member at the Department of Jurisprudence and the
Fundamentals of Islamic Law at Islamic Azad Univeristy, Birjand
Hossein Naseri Moghaddam, Associate Professor at Ferdowsi University of
Mashhad
Mehdi Mehriz Sani, M.A. in Jurisprudence and Islamic Law at Imam Khomeini &
Islamic Revolution Institute
The Islamic legal system established an institution based on which the followers of
the triple religions, that is, Judaism, Christianity and Zoroastrianism, under the
condition of accepting an agreement entitled as “dhamma’, could seek equality with
Muslims in many citizenship rights and obligations; whereas, they have never
enjoyed those equal rights. During recent years, Muslim scholars have tried to
justify this rule and to reduce its negative consequences to the least possible extent.
Considering the transformation of the case, the effect of time and piace, and with
regard to prudential jurisprudence as well as governmental jurisprudence, the
authors of this brief article have attempted to prove that juridical laws regarding
dhamma need to change, for the concept of dhamma and the many laws coming
after that belong to the pre-modern era, when the concepts such as country, land,
border, nationality and etc. either did not exist at all, or were not applied in their
present sense. This doesn’t mean, however, that there is no legal dichotomy
between the Muslim citizens and the People of the Book (aA/ al-kitab), for in many
domains such as personal status (ahwal al-shakhsiyya), one can still consider the

dichotomy. The methodology of the present research is a combination of two



NO.95 ABSTRACT 163
Analysis of Sheikh Ansari’s techniques for the criticism of chain of transmission of hidith

Mohsen Demekar, Faculty of Qur’an Teacher Training in Mashhad
Mohammad Mehdi Bagheri

Sheikh Murtaza Ansarai is regarded as one of the greatest Imamite jurists, and one
of the prominent scholarly and juristic figures of the last centuries. His proficiency,
originality and gumption are evident in his surviving works regarding problems in
principles (usa/) and traditional-demonstrative jurisprudence. His precious
researches on “investigation and criticism of chain of transmission of hadith”,
which manifest his skill and innovation in the science dealing with the transmitters
(7m al-rijal) as well as principles of criticism of hadith, on the one hand, and the
significant function of academic methodology in the present time, on the other
hand, necessitates, more than any time before, a rereading of Sheikh Ansari’s
system of thought regarding traditional jurisprudence in general and the criticism
of hadith in particular. The present descriptive analytical study, which is done with
a lot of research on Sheikh Ansari’s works on jurisprudence and its principles, seeks
the introduction of Sheikh Ansari’s methodology of systematic thinking concerning
“the techniques of the criticism of chain of transmission of hadith” in traditional-
demonstrative jurisprudence.

Our investigations show that the most important techniques Sheikh Ansari applied
in his criticism of chain of transmission of hadith consist of the following items:
paying atterntion to the personaiity characteristics of the transmitters (like the
people of consensus (ashab al-ijma’), trustworthy sheikhs (mashayikh al-thiga),
Ahmad b. ‘Isa narrated from him (rawi anh), sons of faddal ( bani faddal)), paying
attention to the concealment of the original teller of the hadith (idmar-i hadith),
cohesion of the chain of transmitters (i¢tisi/-i sanad), mentioning the anonymity of
the transmitters, paying attention to the sameness of the names of the transmitters,

and compensation ( injibér) for the weakness of hadith.
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necessity of the convicts’ execution, which is also reflected in the Islamic Penal Law.
This view has been supported by the exterior of the traditional narratives as well as
the consensus of the Shiite jurists. It seems, however, that the reasons put forward
in justification of this punishment do not necessarily suffice. Our investigation of
the related textual references, in the present study, shows the illegitimacy of
execution as a prescribed punishment for incest.
Keywords: fornication, very near relatives (maharim), execution, illegitimacy,
reasons

Analysis of the Realm and Domain of the “Rule of Authority” Regarding the

Human’s Authority over His Body Organs

Mahdi Dargahi, Professor of advanced levels at Qom Seminary, Level IV
Seminarian Graduate of Jurisprudence and Principles, Researcher at al-Mustafa
International University Mashhad
With regard to the evidences of the rule, what is inferred from the Qur’an and the
Tradition (sunna) about the matter of authority over possessions, is the
impermissibility of other’s invasion of human self, which is totally unrelated to the
assertion of one’s authority over oneself. The realm and the quality of human’s
authority over his own organs are not known to the wise, as the relevant points
about this matter are insufficient in biographical literature of the Prophet ( sira).
In case that one considers the biographical literature of the Prophet as sufficient for
proving the permissibility of every kind of man’s authority over his own organs, the
issues such as the prohibition of “causing harm to oneself”, “killing oneself” and
etc. cannot be applied to restrict this authority, for the proofs of the prohibition of
such acts have no implications with respect to this authority, and cannot rule it out.
Thus it will cause no flaws in the argument.
Keywords: rule of authority, realm of the rule of authority, authority over body

organs
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necessary for the better understanding of definite principles and standards of text
comprehension in light of the common foundations of the two disciplines. Since
among all branches of hermeneutics the classical hermeneutics has the closest
affinity to principles of jurisprudence, the present descriptive analytical study,
applying library data and textual references, investigates the common foundations
shared between the two disciplines of classical hermeneutics and principles of
jurisprudence and describes the following six common foundations: 1.The centrality
of the author 2.Normalism 3.0bjectivism and meaning determination 4.The
possibility of surpassing the historical obstacles of comprehension (the principle of
non-transference of meaning) (isa/at-i ‘adam-i nagl) 5.Following the common rules
of comprehension 6.prevention of the influence of the presuppositions.
Keywords: principles of jurisprudence, classical hermeneutics, text comprehension,
the intent of the author

A Reconsideration of the Evidences for the Legitimacy of the Death Sentence for

Incest

Seyyed Mohammad Reza Emam, Associate Professor at Tehran University
Seyyed Mohammad Hosseini, Associate Professor at Tehran University
Seyyed Mahmoud Hal’ata’ee, Ph.D Student of ]urisprudence and Fundamentals of
Islamic Law at Tehran University
The right to live is a common human right, which is essential to every individual
human being due to the inherent dignity of the human person. No one is allowed
to take this right from another human being, and the transgression of this human
law, which is also supported by the transcendent teachings of Islam, requires perfect
reasons. Therefore, in case of uncertainty about whether to sentence an individual
to death or not, one should observe the primary principle, that is, the illegitimacy of
taking an individual’s life. Concerning the punishment for incest, what is

considered to be the opinion of the dominant majority of the Imamite school is the
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The Common Foundations of Principles of Jurisprudence and Classical
Hermeneutics in Text Comprehension
Alireza Azad, Assistant Professor at Ferdowsi University of Mashhad
Toktam Azad, Lecturer at al-Mustafa International University

Fatemeh La‘L Roshan, Academic member of Scientific-Investigative Institute Office
of Al-Narjes, Mashhad

One of the important issues in the humanities in generai and in religious studies in
particular is the comprehension of the meaning of the text. Dealing with the
theoretical bases of interpretation and comprehension of the text, hermeneutics is a
branch of the humanities which fully serves this objective. The same objective is
likewise followed in the study of the principles of jurisprudence (usal~ figh) whose
function is the inference of religious precepts from the existing religious texts and
resources. Dealing with the words and terms in these resources, the scholars of
principies of jurisprudence are thus obliged to discover the rules for text
comprehension. Concerning the common grounds shared between hermeneutics

and the principles of jurisprudence, the conduction of a comparative study seems
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