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within the contract, has been reviewed and it is noted whether such a
condition is sound and valid or illegal and invalid. It seems that the
financial rulings and outcomes of the contracts are typically regarded
as among the changeable legal rulings that the two parties can change
them by means of condition within the contract or contract by
compromise. Thus, in such instances choosing and determining the
law governing the contract is permissible and valid. As for the
unchangeabie ruiings, ie., 1ega1 mandatory rules such as eligibility,
intention, and consent, however, choosing the governing law by the
cosignatories is not valid and they cannot be allowed the option of
determining the law.

Keywords: the law governing the contracts, sovereignty of will,
condition within contract, illicit condition, mandatory rules,

complementary rules.
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objections? From among the impressions about belief in lawful
commands, seven significant impressions are pointed out and in
examining the objections raised, eight important objections have been
brought up and totally sixteen answers have been given and finally,
the basic principle has been proved with a little alteration in some of
the stipulations of the theory.

Keywords: lawful commands, Imam Khomeini’s doctrinal (usal)

thought, dissolution of commands.

Legal Examination of Choosing the Law Governing the Contracts by
Cosignatories in International Private Law

Husayn Qafi, Ph.D. Student of Private Law, Qum University and
Faculty Member of Hawza and University Research Institute

Dr. Sayyd Hasan Vahdati Shobayri, Associate Professor, Faculty of
Law, Qum University

Among the controversial discourses brought up in the field of
international private law is the issue of determining the law governing
the contracts. Today, from the legal perspective, many believe that,
based on sovereignty of will, the signatories of contracts can choose
their own ruling law.

In this article, mainly the legal (#ighi) dimension of choosing the law

governing the contract by the cosignatories, in the form of condition
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various arguments have been mentioned to disprove it. It should be
said that these evidences are preferential, criticizable, and rejectable.
Meanwhile, only the Muslims’ consensus and practical sira can be
relied on; however, this consensus and sira is to be studied in light of
general intellectuals’ stipulation. This article undertakes to study,
critique, and analyze the arguments for the rejection of option of
condition in marriage and has taken a step toward expurgation of the
discourse and purifying it from not-much-accurate statements.

Keywords: marriage contract, option of condition, option of condition

in marriage, requirement of marriage contract.

An Analysis of Lawful Commands, their Effects, Objections, and
Response

Dr. Muhammad Arabsalehi, Assistant Professor, Islamic Research
Institute for Culture and Thought

In this article, after elucidation of the concept and principie of lawful
commands (khAitabat-i ganuniyya), which are among Imam
Khomeini’s intellectual innovations, four questions are answered in
detail: What are the arguments and evidences of the principle? What
are the impressions resulting from this Principle in Principies of
jurisprudence and, following that, in jurisprudence? What objections

are lodged against this principle? What answers can be given to these
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jurisdiction of the Islamic state, as the grantor of invention right, in

determining its limits. Non-exploitation of the invention needed for
public use can, under certain circumstances, be regarded as hoarding.
Actions resulting in the issuance of this license are, in many
instances, an evidence of misusing the right and causes inflicting loss
on the society, the prevention of which can be justified by the
principle of no harm (/7 darar).

Keywords: invention right, compulsory license, jurisdictions of

Islamic state, hoarding, misusing a right.

A Critique on the Arguments of Executing Option of Condition in
Marriage

Dr. Abd Allah Bahmanpouri, Assistant professor, Yasuj University
Dr. Muhammad Hasan Haeri (Writer in Charge), Assistant Professor,
Ferdowsi University of Mashhad

Dr. Muhammad Tagi Fakhlaei, Professor, Ferdowsi University of
Mashhad

One of the important issues of the family jurisprudence in the
jurisprudentiai school of Islam is the possibiiity or impossibility of
inclusion of option of condition in marriage; an issue that has been

examined in most of the main books of jurisprudence, although
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theory has not been accepted by a group of the earlier and later jurists
and they have opined for the permissibility and even the obligation of
jjtihad upon the qualified, while the later jurists have made the most
attempts to prove the opening. The present article has undertaken to
explore the course of opinions in this respect and has concluded
through comparative study and by critique, analysis, and examining
that from among the above-mentioned theories what seems to be
more logical and appropriate is the opening of the door of 1'/'1‘1'/23'0{

Keywords: zjtihad, Sunni jurisprudence, closure, opening.

Legal-Judicial Study of Compulsory Licenses for Exploitation of
Invention Right

Dr. Mostafa Bakhtiarvand, Assistant Professor

Qum University

The compulsory license for invention right isa working Procedure for
maintaining interaction between the exclusive rights of the owner and
the people’s public rights in enjoying social welfare that is foreseen in
the international documents and internal rights of many countries.
This article is intended to study the definition, instances of issuance,
and the rulings for this type of license. In the Iranian law, the

compulsory licenses of invention right can be justified by the



NO.110 ABSTRACT 159

Keywords: surety for standing property, surety for piedged standing
property, surety for non-pledged standing property, responsibility

surety, contract of insurance.

A Critique and Analysis of the Arguments over the Closure and
Opening of the Doors of Legal Reasoning (/jtihad)

Abd al-Salam Emami, Ph.D. Graduate of Jurisprudence and
Fundamentals of Islamic law, Ferdowsi University of Mashhad

Dr. Husayn Saberi, (Writer in Charge) Professor of Ferdowsi
University of Mashhad

Dr. Sayyid Muhammad Mahdi Qabuli Durafshan, Assistant

Professor, Ferdowsi University of Mashhad

The issue of opening (infitah) or closure (insidid) of the doors of
legal reasoning (zjthad) has been one of the age-old and wide-ranging
questions with the Sunnis that has been prevalent through history
with each one of the opening and closure having found their own
advocates and each having brought up their arguments to prove their
claim. A group of the earlier and later Sunni jurists have inclined
toward closure and most of the contemporaries have accepted this
perspective too and have come to believe in closure of the door of

jjtihad, especially the absolute independent zjtihad. In contrast, this
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Department, Isfahan University

Reza Qasemi, M.A. Graduate in Private law, Isfahan University
Following jurisprudence, civil law has considered contract of surety
(daman) as conveyor of obligation and has limited surety to general
properties or debts. Although this definition results in an incorrect
surety of external objects, this very law has not abided by this
conclusion in article 679 and along with most of jurists has passed a
judgment on the correctness of responsibility surety (daman-i uhda),
which is a part of surety for pledged standing property (daman-i
a'yan-i madmiina). With the use of the proposition of uhda, which
contrary to dhimma contains external objects, many of the
contemporary jurists have considered the surety of standing property
as an independent contract from surety of debts and with reliance on
generalities have passed a judgment on the correctness of surety for
standing property including both pledged and non-pledged as well as
the correctness of insurance of the property that is in possession of its
owner. On the basis of this analysis, the result of validation of
external object on whda is that the surety (guarantor) is first obliged
to give back the property and in case of loss, will guarantee to give
back a substitute to the owner. Given the generalities of law, such as
article 10 of civil law, judgment on correctness of pledged standing

property in statutory law is not encountered with a specific obstacle.
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subject to answering two questions: 1. Is arsh al-bakara within mahr
al-mithl or does it have a separate nature in itself? 2. In compliance
adultery, is the woman entitled to demand arsh al-bakara? To answer
these two questions we notice many contradictions in jurisprudential
texts. This difference has permeated to the laws too and the country’s
laws, including the Islamic penal law [Ratified in] 1392 sh/2013 have
encountered with many ambiguities and contradictions, to the extent
that it has resulted in issuance of contradictory verdicts in the
country’s courts of justice. By examining the legaljudicial reasoning,
it is concluded in this article that mahr al-mithl is within arsh al-
bakara and, according to the viewpoint presented and strengthened in
this article, in case of defloration, neither mahr al-mithl nor arsh al-
bakara are demandable. As for the possibility of demanding damage
for moral loss in addition to mahr al-mithl and arsh al-bakara, given
the jurisprudential principles, it is concluded that demanding moral
damage is not iegaiiy justifiable.

Keywords: arsh al-bakara, mahr al-mithl, compliance adultery, Islamic
penal law 92.

Analysis of the Nature and Effects of Surety for Standing Property in

Jurisprudence and Iranian Law
Dr. Muhammad Mahdi al-Sharif, Associate Professor, Law



ABSTRACT

The Status of Compensation for Virginity, Stipulated Dower, and
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Compensation for virginity (arsh al-bakara) and stipulated dower
(mahr al-mithl) is one way for compensating damage for victimized
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regard, the contradiction of legal judgments has caused many
perplexities in the society including contradiction in laws and creation
of grounds for misusing adulterous women. An accurate look at the

jurisprudential texts reveals that the main root of all contradictions is
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