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incidence of new conventional science. Based on this model, the
reason for the Shi‘a scholars’ encounter with the isolated traditions
can be evaluated in various periods of the history of Shi’ism. For
instance, the period from fifth to seventh century should be known as
the age of the sovereignty of the paradigm of “principality of
evidences”. This paradigm has had some opponents only in two
stages, one at the beginning of its emergence (pre-science stage) and
the other during its dissociation (conventional science crisis stage)
and between these two stages we witness the indisputable sovereignty
of “principality of evidences” and find no scholar who has believed in
the validity of isolated traditions. Only then, with the scholarly
activities of ‘Allama Hilli and his thought circle, a scientific revolution
(change of paradigm) takes place and the paradigm of “principality of
sanad’ prevails and dominates over the scholarly climate and
maintains this domination until the appearance of traditionalism.

Keywords: Paradigm, Shaykh Mufid, Sayyid Murtada, isolated

tradition, principality of evidences.
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Keywords: obligatory for itself (nafsi), obligatory for another (ghayri),
doubt in nafst and ghayri obligatory, principle of exemption,

precautionary principle.

Sovereignty of the Paradigm “Non-validity of Isolated
Traditions” over the Discourse of 5-7 Century Shi‘a Jurists
Dr. Hamed Mustafawifard, Faculty Member, Vali Asr University of

Rafsanjan

Dr. Sayyid Kazem Tabatabaeipour, (Corresponding Author),
Professor, Ferdowsi University of Mashhad

Dr. Gholamreza Ra’isiyan, Associate Professor, Ferdowsi University
of Mashhad

Structuralists, including Thomas Kuhn, believe in the role of
structures in know]edge production and view history of science as the
history of periods totally torn apart. They believe that the criterion for
any period of history of science is the emergence of a new paradigm,
within which the scientific theories are developed. According to this
approach, science development takes place within a specific chain,
whose first link consists of pre-science (pseudo—science); the second
link consists of function of conventional science; the third link
consists of conventional science crisis; the fourth link consists of

scientific evolution; and consequently the fifth link takes place as the
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punishment and are more of theological and ideological tone and

cannot be proofs for cancellation of the preconditions for the
authority of traditions denoting preferable religious acts and virtues;
and thus, giving fatwa for desirability (or aversion), like giving fatwa
for obligation or unlawfulness, requires valid proof.

Keywords: man balagh traditions, desirability, tolerance in proofs of

traditions.
Expedient of the Practical Principle at the Time of Doubt
whether an “Obligatory” is Nafst (for itself) or ghayri (for
another)
Dr. Hamid Masjedsaraie, (Corresponding Author), Associate

Professor, Semnan University

Habib Ojodany, University Lecturer

There has been disagreement among usi/fs concerning the execution
of the practical principle — at the time of doubt whether an obligatory
is nafsi (for itself) or ghayri (for another) — and various viewpoints
are brought up, to the extent that Akhiind Khurasani has devised a
double division and finally, the late Na'ini devised a triple division
that has been approved by the majority of scholars. In this research,
however, we have achieved a new triple division, which has been
unprecedented in the opinions of the early scholars and is, in a way, a

combination of the divisions presented by Khia't and Na'ini.
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corruption, that contradictory appropriations are sound. In contrast
to the above viewpoint, many of the jurists and scholars of principles
of jurisprudence have in general claimed with reliance on four
reasons that situational ordinance of contradictory appropriation with
contractual commitment are sound. In this article, all the above-
mentioned four reasons are analytically studied and rejected.

Keywords: prohibition, invalidity, non-effectiveness, transaction,

contradictory appropriation, contract.

How the Jurists Encounter with Man Balagh Traditions and a

New Impression of these Traditions
Dr. Aliakbar Kalantari, Associate Professor, Shiraz University
Itis popular among the jurists that by relying on man ba]ag]i
traditions (whose origin is not clear but acting upon them is
rewarding), one can make judgments on matters that some invalid
ordinances and traditions denote the desirability of acting upon them.
Employing these traditions with a legal and usa/r approach, they
concluded that whatever is precondition in traditions denoting the
obligatory ordinances are not precondition in traditions denoting the
non—obligatory ordinances. In the meantime, by deliberating on the
details and content of these traditions and studying other evidences, it

becomes clear that their contexts are related to the Divine reward and
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woman can cut of two fingers of the man as gisas and does not pass

on something as blood money (diya) to the man. But she cannot cut
off three fingers of the man and forgive one finger. In this research,
the first and the second viewpoints are critiqued and the view on
detail is accepted.

Keywords: gisas, discrimination in gisas, claimant of blood,

forgiveness, criminal’s consent.

Study of the Four Objections on the Viewpoint of Non-
effectiveness of Conceptual Appropriations Contradicting

Contractual Commitment
Dr. Jalil Qanavati, (Corresponding Author), Associate Professor,
Farabi Pardis, Tehran University
Dr. Sayyid Ali Alavi Qazvini, Associate Professor, Farabi Pardis,
Tehran University
Dr. Abdulreza Alizadeh, Assistant Professor, Farabi Pardis, Tehran
University
Dr. Esfandyar Safari, Ph.D. Graduate of Private Law, Farabi Pardis,
Tehran University
In the cases in which, according to a contract, the person is
committed to abandon a conceptual appropriation, some jurists

believe, according to the usal/i principle denoting prohibition of
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mahr in temporary marriage, which is legitimate and endorsed by the
Prophet of Islam (S.A.W.). Discussing the nature of mahr would yield
not only theoretical but also practical benefits as well, as it appears in
discussion about the quality of dividing a mahr for two spouses.

Keywords: mahr, marriage, temporary marriage, exchange, gift.

Discrimination in Qs in Iranian Statuary Jurisprudence and

Law

Dr. Abulfazl Alishahi Qal’ajuqi, (Corresponding Author), Associate
Professor, Department of Theology, Yasuj University

Fatemeh Akbarian, M.A. Graduate, Yasuj University

In Islamic jurisprudence, some preconditions have been taken into
consideration for restoring the rights of the victim and the accused in
crimes related to homicide and organ defect. The question is whether
there is the possibility of discrimination in gisas (retaliated
punishment) for body organs; that is to say, can the victim or the
claimant execute part of gisas and forgive or compromise another
part in regard to the criminal? There are three legal views concerning
this issue: 1. Discrimination in gisas is quite accepted; 2.
Discrimination in qisas is accepted only for men; 3. According to the

view on detail in cutting off four fingers of a woman by a man, the
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Knowing the Quiddity of Bridal Gift (mahr) in Permanent
and Temporary Marriage
Husayn Halabian, (Corresponding Author), Ph.D. Student of
Jurisprudence and Fundamentals of Islamic Law, Ferdowsi University

of Mashhad
Dr Husayn Naseri Moqadda.m, Associate Professor, Ferdowsi
University of Mashhad

There are different Viewpoints concerning the quiddity of mahr, some
have viewed mahr as exchange and some as gift. With an analytical
and jurisprudentiai approach and with respect to the iegai opinions,
this article seeks to give a realistic expianation of this category
consistent with the Qur’an, traditions, and standards of jurisprudence
and Islamic law. First, with respect to the synonyms of the term mahr
by definition and in the Qur’an and traditions, it gives the reader a
preliminary portray of mahr and then with a deep and argumentative
discussion of the nature of marriage contract undertakes to answer
the question as to whether rnarriage is an exchange contract so that
mahr would find a color of exchange or is it a non-exchange contract.
Then it enters the discussion of getting to know the quiddity of mahr
by referring to the Islamic jurisprudence sources, especiaiiy the
Quran and traditions of Ahl al-Bayt (A.S.) and critically reviews

them; after exploring into this concept, it touches upon the nature of



NO. 113 Journal of Figh and Usul 168

stands out of question; and if the obligation possesses a longitudinal
substitute, two positions are to be discussed:

A. Tt should be said concerning the proof of major on preferences in
the section of disturbance: this case is not acceptable as an
independent criterion in preferences with disturbance; rather, the
issue should be studied independently in every case and all the
evidences and aspects that are stated for approximation of this
universal criterion are discredited.

B. Concerning the wvacillation between impure (](bubt]]iya)
purification and ritual impurity (bac{at]]i)/a) purification, it should be
stated that: one cannot ciearly use evidences that legal authority is
acquired in water purification and thus one cannot make a judgment
concerning this criterion for the precedence of khubthiya purification
over hadathiya purification; rather, one should appeal to another
evidence: concerning the vacillation between full performance of on-
time prayer with tayammum (ablution with earth or sands) and
performance of one raka of on-time prayer with wudi (ablution with
water), performing tayammum would be precedent to wuda only
because full performance of on-time prayer is more important.
Keywords: obligation with substitute, obligation with no substitute,
preference, rational authority, legal authority, preferences of

disturbance.
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approach, this article has critiqued the proofs of those maintaining
prohibition and has supported the event of option of condition in
compromise in the light of such principles as sovereignty of will in
contracts.

Keywords: compromise, option of condition, principle of the

sovereignty of will.

Studying the Precedence of Obligation with Substitute in
Preferences concerning Disturbance (fazzhum) and its Legal
Referents
Dr. Sayyid Abolqasem Hosayni Zeidi, Assistant Professor, Razavi

University of Islamic Sciences

Among the preferences brought up on tazzhum (disturbance,
conflict) is that the obligation that does not have a substitute becomes
precedent over the obligation possessing substitute. Concerning the
proof of this universal major, there are evidences and aspects brought
up in methodology of Islamic jurisprudence and two referents have
been brought up for this universal major and rule as verification to
this principle. In this research, by exploring into four reasons for the
aspects stated for proving the major and then study of the two
referents that are brought up, it is concluded that if the obligation

possesses latitudinal substitute, there would occur no tazzhum and it
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Option of Condition in Compromise

Dr. Abdullah Bahmanpouri, Assistant Professor, Yasuj University

Dr. Muhammad Hasan Haeri (Corresponding Author), Professor,
Ferdowsi University of Mashhad

Dr. Muhammad Tagqi Fakhlaei, Professor, Ferdowsi University of
Mashhad

Contract by compromise has a special status as one of the most
important contracts in jurisprudence and Islamic law. Given the
quality of terminating compromise over the conflict resulting from
transactions, the event of option of condition in this contract has
been dubious to the Imamiyya jurisprudents. Arguing that
compromise has been legislated for eliminating conflict in
transactions and its necessity is preceptive, they have considered

option in contract by compromise as prohibited. With an analytical
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