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Dr. Abbasali Soltani, Associate Professor, Ferdowsi University of
Mashhad

Muhammad Reza Elmi Sula, Assistant Professor, Ferdowsi University
of Mashhad

Sayyid Jalal Mousavinasab, Lecturer, Department of Jurisprudence

and Islamic Law, Payame Noor University, Tehran, Iran

The right of pre-emption presented in jurisprudence and statutory
law is one of the causes of acquisition and an object of Article 140 of
Civil Law. One of the main conditions for acquiring the right of pre-
emption, which most jurists and the Civil Law assert, is transferring
the share by one shareholder through a sale contract. The paper, at
first, mentions the main conditions needed for acquiring pre-emption
right and presents different views regarding these terms, and then
explores the supporting documents of the famous view. There are
some indications such as: considering the justification mentioned for
this right in hadiths, considering the Hoiy Legisiator’s (shari’) definite
aim for this right that is the denial of harm, and the necessity for
right iegislation and prevention of fraud; which would lead to the
conclusion that pre-emption is a general right that could be extended
to other bilateral contracts.

Keywords: pre—emption right, sale contract, bilateral contract, the

denial of harm.
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and the legislators of different countries are in search of the ways for

prevention of drug trade and fight with drug traffickers. The
legislature of the Islamic Republic of Iran has encountered that
criminal matter by adopting an aggressive strategy and passing heavy
penaities. One of the punishments enacted for such crimes is death
penalty. There are some questions regarding the issue that comes to
mind, like: is prescribing a heavy punishment like death penalty for
drug crimes in conformity with Islamic jurisprudence? What are its
jurisprudential bases? Is such enactment judicially justifiable? The
writers analyze this way of iegislating criminal law against the
narcotic drug in this paper by exploring its iegai—judiciai grounds and
intend to prove that drug trade is of the crimes that entail
discretionary punishment. Imposing death sentence as it is
pronounced by drug law has no strong jurisprudential support and
needs some amendment.

Keywords: narcotic drugs, death penalty, drug law, mufsid i al-‘ard (a

person who corrupts on earth).

Generalizing Pre-emption Right to other Bilateral Contracts

Siavash Goodarzi, (Corresponding Author), Ph.D. Student of

Jurisprudence and Islamic Law
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articles 656 and 681 of Civil Law. Article 656 explicitly mentions
power of attorney as an ‘agd, while Article 681 is codified in a way
according to which a power of attorney is more similar to an 1ga:
Counting power of attorney among the contracts that are revocable
easiiy by withdrawing the permission strengthens that view.
Considering the definition, conditions, and the results of power of
attorney, the writers of the paper believe, shows a way out of
dissension that is establishing a new kind of legal contract namely
“combined iga” whose one instance could be power of attorney.

Keywords: iaqd, qa, combined iga; power of attorney, offer and

acceptance, permission.

A Jurisprudential Critique of Prescribing Death Penalty for Drug

Crimes

Dr. Abbas Kalantari Khalilabad, (Corresponding Author), Associate
professor, Meybod University

Dr. Nafisa Mutawallizade Na’ini, Assistant Professor, Meybod
University

Seddiqa Golestanroo, Ph.D. Graduate of Jurisprudence and Criminal
Law, Meybod University

Drug trade has been threatening the human society for many years
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like wizr (personal responsibility of offence) and “#a zir must be more
lenient than Aadd’.

Keywords: ta zir, prison, punishment, lash, ruler.

A Legal-Judicial Exploration into the Legal Character of Power of
Attorney (Combined ‘Agdand /ga)

Dr. Ehsan Aliakbari Baboukani, (Corresponding Author), Assistant
Professor, Isfahan University
Dr. Muhammad Hakim Javadi, Assistant Professor, Imam Sadeq

University

Although jurists and legal experts have clear standards for
distinguishing ‘agd (a bilateral act) from 7ga*(a unilateral act), but it
is difficult to say about some legal contracts whether they are
among uqud or iga‘because of the similarities they have with both
kinds. Although a power of attorney is explicitly counted as ‘ugﬁd in
Civil Law as well as the famous view among jurists and judiciary
writers, its 1ega1 character is still a matter of debate. Some scholars say
that power of attorney is an agd in legal character while the others
regard it an iga; however, some scholars cannot prefer one view and
believe that power of attorney is something between ‘agd and ga :

Indecision about the legal character of power of attorney origins in
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Exploring the Rule of “7a Zir is Left to the Discretion of the Ruler”
and a Case Study of Discretionary Prison Sentence

Mahdi Shayeq, (Corresponding Author), Ph.D. Student of
Jurisprudence and Islamic Law, Tehran University

Muhammad Reza Shayeq, Assistant Professor, Yazd University
Defining the type of punishment is an important matter about ta zir
(discretionary punishment) which, in turn, is an important and
everyday issue in the judiciai system. Some scholars believe that
according to the rule of “#aZir is left to the discretion of the ruler”,
the ruler enjoys considerable leeway in deciding an appropriate form
as well as the amount of punishment, while other scholars say that
the freedom given to a judge through this rule is restricted to the
amount of punishment and the form of punishment is out of his
jurisdiction. The first group of scholars, in addition to the lexical
references, has resorted to explicit hadiths received regarding the
issue, as well as the ordinances that show the vast scope of the
authority a ruler possesses. The paper, after criticizing the above-
mentioned reasons, presents evidence from hadiths to refute the wide
authority of a ruler claimed by these scholars. Moreover, even
supposing such wide authority of a ruler, the punishments like

imprisonment are inconsistent with some principies and generai rules
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Jurisprudence and Criminal Law, Maybod University
Dr. Sayyid Ahmad Mirkhalili, Assistant Professor, Meybod University

Willful murder is an extremely serious crime in human society, which
is increasing day by day. The article explores into jurisprudential
proofs to find out the impact of intent on considering killing as a
willful murder. Because the sources of criminal law are mainly
scriptural, and as the devotional approach presides over other
approaches, so the hadiths are considered more specifically in this
paper. The research findings show that if the intent to murder is
proven, then it would be a specific intent that, in addition to proving
the perpetrator’s fault, definitely leads to the judgment of retaliation.
But, if the intent to murder is not proved to the judge, and the only
evidence which shows the intent to murder is using lethal weapon,
then, although he is definitely guilty of using lethal weapon, this
general intent would not result in retaliation, and the tradition that is
resorted to issuing the sentence of retaliation in this case is not only
weak and unconfirmed, but it is in conflict with other traditions as
well as the principle of prudence in blood. Consequently, the
sentence of retaliation is not proved in general intent, though the
fault and guilt of the perpetrator is inevitable.

Keywords: psychological element of crime, intent to murder, criminal

fault, willful murder, retaliation.
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Analyzing the Efficiency Elements of Jurisprudence (Case Study, the

Terms of Enjoining the Right and Forbidding the Wrong)

Dr. ‘Abd al-Husayn Rida’t Rad, Associate professor, Shahid Chamran
University of Ahvaz

The paper is to examine the objections to the efficiency of some
jurisprudential issues especially concerning the matter of enjoining
the right and forbidding the wrong through the case study of its
terms like: having enough knowledge about the right and the wrong,
capability and power, safety, and the chance of impact. It also
explores the origins of the harming consequences that have been
brought about by such impracticai approaches to jurisprudence and
religion, the consequences like issuing infeasible or contradictory
rulings that have resulted in the suspension of such practices as
enjoining the right and forbidding the wrong. Then, it proposes the
working methods for improving the efficiency and applicability of
such jurisprudential issues.

Keywords: the right, the wrong, the efficiency of jurisprudence, the
conditionaiity of being safe, the conditionaiity of impact.

The Impact of Intent on Willful Murder
Fatemeh Rezaee, (Corresponding Author), Ph.D. Student of
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origins and historical traces of concepts and views has gradually
become a part of their conceptual and assertoric principles; the
method that definitely would be the only way to have a profound
understanding of an issue. Likewise, it is necessary to apply this
method to have an in-depth research regarding wsia/ amaliyah
(practical principles). The paper explores the historical origins of
general matters of usia/ amaliyah and, through an inductive study in
earlier Shi‘a and Sunni texts, intends to answer the questions like: the
way these concepts entered in demonstrative jurisprudence and wusal
discourses, their common characteristics, the earlier scholars’
approach to usa/ amaliyah, application order of these principles, their
position, their relation with each other, and their internal order.

The research concludes that usa/ amaliyah, however, have firm bases
in Imams’ (A.S.) teachings, but as regards compiling, their origins
trace back to Sunni demonstrative jurisprudence and usa/ texts.

From earlier Shi‘a and Sunni scholars’ point of view, usal ‘ama]zj/ab
have two general characteristics: first, these principles are definite,
and second, that they come into effect after amarat (denotations).
Keywords: wsu/  ‘amaliyah, istishab  (continuance), bara ‘a
(exemption), ihtiyat (precaution), the historical origins of wusa/

iama/zj/a/z.
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when he is still insane. However, some jurists believe in suspension of
the punishment until the criminal regains his mental health. Some
other jurists, however, have presented other possibilities and views on
the issue. After considering the approving and disapproving proofs of
the principle, and in view of the details, the writers accept the
principle in general. The paper provides a reference-based analysis of
the above-mentioned conclusion by presenting its supporting proofs
and criticizing and discrediting the opponents’ views and evidence.

Keywords: insanity, the principie of not suspending the
impiementation of hadd, Note 1 of Article 150 of Islamic Penal Code,

inclusiveness of the proofs of Audid (legal punishments).

The Shi‘a and Sunni Textual Origins of Usiz/ Amaliya (Practical
Principles)

Husayn Hagqiqatpour, Assistant Professor, Mazanderan University
Dr. Muhammad Tagqi Fakhla’i, (Corresponding Author), Professor,
Ferdowsi University of Mashhad

Dr. Muhammad Hasan Haeri, Professor, Ferdowsi University of

Mashhad

In contemporary researches about the issues concerning figh and usal

(jurisprudence and the principles of jurisprudence), expioring the



ABSTRACT

A Jurisprudential Deliberation on the Principle of not Suspending the
Implementation of Hadd (legal punishment) upon Occurring
Insanity (A Critical View on Note 1 of Article 150 of Islamic Penal
Code of 1392/2013)

Dr. Ali Akbar Izadifard, Professor, Mazanderan University

Dr. Sayyid Mojtaba Husaynnezhad, (Corresponding Author)
Assistant Professor, Parsa Higher Education Institute, Babolsar
Hamed Abedi Firoozjaee, M.A. Graduate, Farabi Pardis, Tehran
University

“Not suspending the implementation of Aadd (legal punishment)” is a
jurisprudential principle exclusive to the Criminal Law. According to
the famous view among jurists, if a man with sanity commits a crime
worthy of legal punishrnent but becomes insane before receiving the
punishment, implementation of the punishment would not be

suspended until he recovers his sanity, rather he would be punished
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