R

/&%ﬁ;ﬁzzo "

dﬂ*i&/b’l&b«":ﬁ!

ISSN-Print: 2008-9139
ISSN-Online: 2538-3892

S S et

9

WA 2le ouled - Vo lad - 0F Jle
VY b

(DB Lh g odl gl 51 88 g s r;}.\ TR
sl ) 20 S
S (’lS:J blazwl 53 S b Gl Sz (ol o
S350l (6 3L damee =3 Bgdax| dnes S5
Ol e 056 VW s3ke p ST L Il g0l 5w IS5 55181
S LIl = 3 30l daes 5S>
Comezr 06 0N Bale UB 3 (53,55, b g2 53 Ol OISl 2
el Ao goane = Jhooy 53 Lo, S50
O BT 5 O3 pogie & (536 25
St Slgadess — Gamoy 5 Lo, S0
QQI%CFVS,}J&;VS,&LJWZMGQMWOKAI
s pele S5 = Ollls s s lilgr 5 prs
ol (5 S pISo! (NS sl il b agrlse glacdla,
Al (Bderme S5 — pddas ol e 83— 2 SIB 0l S
Sy g 4 s 51 Jshm poledl (s Sliiens (S

Sl Olsle s = Vo el Losdeme S5

el 4 3 wlie slaslg b 0T Jrowiw 5 0,8 sla) 08 Bk 5 (Dl &k

OLbls I 5 gadamedons ;55 = Obdaly izms S5 = (5 50k (Sl
ol GleeslF 5o il dsl 3 o 51815

Soso5 o250 S5 S, Lo e S

//A

V///

>

C:JYLEA o.”l.:.ﬁ



T

Word [1351 6 5 (55, el by > i = )
32 S s s e e
gl Jlol agin

sls Ol K sl 53 0L Iyl e ¥
sl

N L PR LR VY S PP IR RN IS
AL deses o Ve Bl e STus

037 pasia Ulrl 5 Gl s 53 4025 cnl - 8
el 3051 CIlas

sl Kl i o=l 53 pode VLA o
el gl OB s 5 ola s

e gyl 25 e Ol -

QL_.hLJ: thl.& WQLJ: wtv.'&)ls
o3l S5 s :|ﬂ PE )
e R

dlﬂﬁgfub-d.:.pfo.\ruj\;w‘ﬁ}

YAl Ll

YOTA-YAQY : S5y xSl LLs

VWego Ll &l p cud oyled

3 b s s (3l Ol dgine P %
S e) 5 e gt DL oS g
AVYVY4EAdeo

o) YAACYATY U,LU

Dl Sl
httpv/jfighum.ac.ir/

)

=Gl
Jgol 948
A g 93 oKy Sl Al & i
PSR VINWEE
VEF L —ITA b esles —F ol - 05 JLa
Lt 33 o8 kel mlo
S (Bdas 553 1y g 5 d gt ke
YRS SR
Slonl sl S
3 sl p ke o8 s
shsonl S Je S
Ok oKy B pi 05,8 sl
A Al S
Oy o&ils ol Gsim Sle 5 adb oy ,8 sl
S e dazus 5S>
Agdan g3 2 oy oDl Gaim gl 5 4ih 05 S sliu
Sple o S5
Agis g3 3 o8 Bl g Slio 5 4 035 sl
A Edms 55
A g3 3 oA G si s s a0y S sl
D25 (I (s e 755
Ao s b oSl Sl Gai Sl 5 adb 05 8 L
S5 b 55
bl sy By sdSKils L
S, Jadl S s 2S5
el (o) ilaaoll anals sl
sbels iz ahaodw 385
g et oKl B i 5 ol
pies pol (e S

dge w33 p oK Ol Bgi Sl 5 a0y S sleal



http://jfiqh.um.ac.ir/

A ol il



Jgol 54 4y Yk 5 (sloa
L;\SQLE:-W Zd}\ u:'-’”

U'i‘ éjj;-}wuﬁ «6\4L§JQK:AQLD}¢}A‘5¢53M4¢53JN\ 44.5.9)‘ Sl Q)udﬂ‘}wuw C,.:deo)? A

Bl S o gbaais) )3 feeol 5 5 laadly (sl 4S5 S Al Lhnie |y oladlis Lo o 5

L;».w:&‘}‘jfEJU))‘éuducQﬁﬁwwwu&mlaﬂséjbﬁjﬁgj ¢wlw)lﬁd\g’}hdbub) Y
ol Pl 6 55

Al 2 355 laes 3 aalS AC L g alons ollasdis (65501 b dods YO 5L Ladllis (e Y

Vo ')JJQ..»\' )}ﬁ\bﬁ\j&)bdb)})%(d&d&Lﬁwb.j&j) sl 4&}*&}# QL:A JALL)ULEAEJ& ¢
J...:'L;; oJ.:.<.>7- JL:JJ@(oj\j'\jJS\Jo-} ¢ JE\J}-) LSJ:JSQKB\‘;)D};W(O}\)Y' 5

5B 03 53 @ Slodle Cudae 5 pate dmwio b 5 ode Glgie b (AR 455 (B0 ) ki JalS oL L0
wéf}}g‘dm)ﬁvmcﬂduba‘ﬁjbﬁ‘mﬁdwnwyjugw«y%} c)ﬁcjéwﬁtl.i}‘

b}.ildu)‘)
RG] >bTLA4JUu &Jljdqlﬁ&bi)jcw‘)zw@'ﬁm s

4J+Lﬂwjbfal.<ﬁbd.3by}@y\>.uQﬁbwjbjoﬁ&gdjfwordjbé\rjﬁadj)jd.“.iaL.w\d)jf,b A%
2 dll 5 5 3y5e Db L b 5 S gl 5 a8 adoes Lol

Clalin bawg al o s 53 Syl slaalin alad (amal iU b analy3) ke 51 0w 45558 31 (6,8 S A
osliul iThenticate slelw 31 (5 SVUe oS skl sl pbr 2 dilen )l SV (51n (e
B 5 Swl putiy &L L) BT ol e S Cogpliin (lie 45 S o Jlanyl (5505 51 1y (60T e 4,85 1358 oo
5558 (35 Blol 4 anlie b QBT L)l 31 iy cpyioms Ol 5 558 o0 anoys 8L (1a0)3 10 1) Sometir

Mw)f@w_}ﬂjbaﬁfi&ﬁ)bTbbJ?&Cﬁ@;w

! http://www.samimnoor.ir/view/fa/default



http://www.samimnoor.ir/view/fa/default

Olsls b T ol oy 5 Bnss adsl sl 31 (slay g5 5 SV 1 55 sloaly ol 4 e &5l 5 s 4

J‘},&w.: b.b‘.))f)b s B ] @_w@ﬁ)‘mb“dbﬂ LQLAA.SLEA Ne

Pl 50 tps> e
Kaa 5y oo 3y 3550 g0 Slgidng ol a3l (ol ol 5 0L liein b g < (wyls Lo ras) Cale
S Glress Coley poe LS oslinal SY ol pgn Lot Blelu b5 Ol o) 5380 5 T w b Jas D
38 A U o 53 ety 42 Ml 513 SL L 5 Slr 53 B e il e (o3lerin
fol 25 i S 0t 4y Loy s ol SIS
Ll gl d8alols 5 55 s )
Al JolS ALl Lt dadS L s alols o 3L T laalis ) L)
Al e JolS Al (5, b s akeold o 05,55 L O ) S 5 5505 Asle 8555 slaailis .Y L)
(o) dazes O i 1 o el QTrL’: b alols sy Jsl 550 el (slasilis s (sl ¥
LT3l Gy 8 Ao () Laailas ) g (S5 509) 3yl gyl )lod 8 )

44:.“:;91.@ 41!:9“5 43&:3 c%{}‘ J:k.: JLQJS ).5) (x_‘),_ "—)uif: QJ)‘K cw)l.é Ja;- L;j.:u L;LMUL.:.: QL\JA BE .00
3)lge s 53 5 ol ol (o &b i) Byl 2 (gl (65,5058 (5L 5 (Ao ol i)l (55, Lo (531 B3lms
‘w}/w} ‘L::/Lu “_;Lf'/‘_;l& ‘U;M/U:M J)J(:Lg.a‘ g0 &T){A cw\dub:&(%.p}ars (A c.Xi.LC.J)

RECRY G g
NCH I lobns O ot OB 5 el oS5 )5 Al ol Sl ph) degamme (i) (o) 5o pladigly 10N

L&uts ct\f\fw\é- IO

Ll O D3 ) o)1 4 5.5) Sl @;.w""j O i )l 8 de s S 5l eslanul LV L)

2 http://apllir/wp-content/uploads/2018/10/D~1394 pdf
3, http://apll.ir/wp-content/uploads/2018/10/F-E-1394 pdf

4 http://www.virastlive.com/



http://apll.ir/wp-content/uploads/2018/10/D-1394.pdf
http://apll.ir/wp-content/uploads/2018/10/F-E-1394.pdf
http://www.virastlive.com/

oslizu) 3l ilisl WS aeds 51 ST andl 5,8 eslanul ctrl+shift+2 slaa s ;) Tjw LL Wléms sl gl A DN

S5 esh ol shift+ sppac b ol s 58 o0

Gy LY
w\cuwﬂﬁjbﬁb GJL».o‘anu Aol cb%&dﬁ@dhﬁd&&&‘&f%)‘d& \ Y

4J.3J'§UJ§\‘5:}.&L§)\JJ)>'- th’l.u: d}ﬁ)\)jw‘db Sl r)Y)CMA\ J»ﬁ\ Q.uL'&LSJU.G 6‘5\} k;Lé\ Z\_,J._, YUY
aolsl 35 e 535 anil IS alad 5 s s 5358 W g Ol 58 g 0dal s 25 Sy g 3l el 3513 355 5 83 o
O s aels) 55 5 anildS alais 55 s T dalsl 53558 g0 830y Dlls,y 5 OUT oo (sladsl ST Jls y5bay 558 S5
T e 58

23555 618 o)les @Lujkgﬁgq;::& odds 0k LYY

2yb IS g slael b o slis 5 (60 8L Sl 55 5aluel b ol 6y (sla 25 5 pslie €LY

YUY O dle sk a gl eslinud dai 5l Jads s 13 &Y s (6180t g1 .0 LY

e s 5 golinl plomyl i ¥
Sy eal SLL :.b»;&y\:j})@j;@r%b&w Wlis olel> |
(-l sl SEs ol 4y 20 ooyl 850

BE b )UT u:;-L&ul:S CJLF)’\.L‘ 9 xS G)J A:Mitj.tli BN b )jP'- QL‘«L})\ 9 Ql?r-yﬂ}; J\ib OM‘};& ((ctﬁ—wj}é)) 5}:..: B

S Sl S sl

o Yloen 0gele ol 53 Celiss o 9 SLL Gl Sl b 5 a9 s CL?)I ) eslazul

ro gl Sl b s Lol (gl 5 gl SN
b JiSas b ol sbowns @
30 Hlomlo Solslpbles @
£33 (S R) o 92 oo (Aloms 5 DS u5le) OIS LTl @

55 o a5 53 (s asle) 5 5 JUTpl @



.3 g a3 |51 M\éuil.w\QJJQT&:;JC)J&T}%U&;})\WE)M

gl s ol gl 5 ot SsS Y

€3 00 oo I alads b @L'““ ol slaland

55 JlS Dopon Jl el SosS el s (Sl b

355 (SR (o 3 hlo (e 5 S a5Le) GIS 6T oL

55 3 058 53 (s a5le) 5 5 Tl

298 53 Solls ol 5 SorsS b o5 4 (05 Do) 59) 8IS el 5 0SS oS <o s o
e i dl s GAG o3l 02,0584 05a) 36 5 05 plSe Sliaselie OUS 5550 5

.J).:u C)) Jle db«\.ij)LF—TQLW UL:...Z}\ dL.« cd\.if:u AJLQ..‘: ‘):"':' 0)9> Jlie )90 93

1yl (gladi ol

g Mo e lin e 53 ool sl IS b Cbgly oo (gl 1

VI @SN asl - aodle 1uligils s
.BYFIY <dj|%l>%

A¥ e avBo o.Lw&rf«:LsL@,B QLQ.US/J; Jl:-T)L:;'-\ C,._?r:-‘s.i& r._{\b\)l.; CM:QSB-)) ebjfe Lg).czl:...aﬁ IC,.&_,S\:J)
ol u‘*‘:“i’ LgL@_fz} uL«lA_f 2 bl}T )L}\ C_,.:»CJ& ('-.’.‘-")L; C,.:«SB)) el gJJé ‘_Q)M CLA wjeé 29

AOALIFO ATAY b VI 5 00 ay53 g 543 (V5O

ols

v
v

:Jlie

slaul g A3 tlaJldaUéa)\.oﬁL.a

M}})bbyw}ugw)b JJQ.A &%}Srb )\ﬂéﬁb;b (aL: C:LA CM.«J.@): dj‘ sl Lg‘).:lzaﬁ
U‘J<:’.'>J+JL¢‘J“"fL"°'L~"‘"’..}"4“"’)‘u@&b‘);’b‘bfl‘ﬁ&ﬁi}sfbb‘-"g’f“"(’}‘*’)f)’“‘*‘“".f w.XM‘JJ

..)fit C).}

2



O‘J@S dj‘ Ju.l’ ‘4.:&\.6\ and ))\A)\))\;& é};} DR LS.L..G r.:.hb.v‘ cé;:—.:ﬂ ‘_;bj w&.’u:...ﬂ cJ:l? ‘J‘j’s :4’4}&3

v

b)ﬁb;)n.b)jTJ.:_J.; u\}&ﬂ; (J.]daj&;\)g,:»u) U“)Jw\"p("‘"‘ JHQCLA)JC,M\ ()\J cuu).)g:)\;:_ﬁ S48 Y

18338l cadla 1) Syl e 38 gmy  Blidess s ig0d V)
Eyns o)}}é\ S r)y )JEA <=L: s;.&}.:\..:_ Cl;-)\ BE)

Dbl ol gl e o8Y mls gy gl LY

1 g0

Davis, Meaning Expression and Thought ,67. :2 gl ;3 v

Davis, Wayne A. Meaning Expression and Thought. Cambridge University Press, : @L:.o 3 v
2002.

..U,.ZC)JWJ:MJ’CUUMJQA@ﬁ:».aw‘_}.aguwa'\@k!cbycb)\); £

23 s swd) hittps://hawzah.net/fa/Article/View/\ « 1\ ¢ (G5 — s 0 53 SV g 1 ged v
(Ve Y/Y/Y e

558 el 53l Lo asmio ja Slacisl sled s ol gy i ul i s Slel> Jlsue .0

25 03 (ES N I g (0 g 5V =) S sl dan P

S gbd o3l (sen) 9 (slea) c(lon) 3 l};,;-j Wlel)l 55 Y

YAY Zojs;. .Jﬂgj‘):%%}b 93 QTQL:AJ :;LJSSQTBJLQ.&) a)).w(y.w\ ‘:M;’j-’lijé JTJ:QCJLJM Cl;-)\ B A

AABYVA .kiL:.:aJ:SL}b}@km)@.\ncﬁnolﬂlﬁj)b."&wu:&ydba 4

weio Glon Sl 53 ¢ Joee 55 S8 ol B Ll (s Wi S 4 aS (G o s glac il N
el

A 1 Gelate) 08y 5 58l ULy (Solp U Gl o5 4 e 5 o s e b Sl (605,00 )Y
J}&V.:Ia.&(db BlulsS G L ol ol alic

in) oole gzl A L PUIRN U E U IR PSIR TSI L PR Sy J PR U W PP W ST P P |

gd jasiv gl s (Persian with English abstract



in) ojle 2550 A L PYIRN U Y S INPTR VRV L PR KSR T S I P PR W TP LS P LA |
gl jaseiie gl s (Persian

2sh 83 555 T LDOL .ol I3l & o 0kl » DOI 05380 L)1 DOT S o e laallie gl N E

andllas [ Mamis ol 55 iy Sleng ol “AIMES) s slaialy &L ety i ol 53 1o Say s N0
Ly 3h 5,8 Aalst (S by p by ockiest pdy SV 4120 135 313 St 5 s sl lie 5L pulio plias e

sl 0k 35 8dge 1> Sy
mﬁ'@ﬂ 2

(S o (S e @)U Gl Soge ) o 53 Al L;IQL:J@Q}JQ Kbl ol (5 en S| i )Mm;s&u@)u
Al p 8L (530 (sl 5 B sl e

.\VQ'JQJ)]E\Y :.L_:.L_.{db)}j}s\fowjg_}ijﬂa(j}!&)jhpjbkw)zjw:4113

e s 0

23 5 o3l ‘VJ‘LUC%\ S s bw g sdiad s «dRLotusy skl ‘,,G)‘l BYREIN PP PP

> https://www.cambridge.org/core/services/aop-file-
manager/file/57d83390f6ea5a022234b400/TransChart.pdf

6 https://www.cambridge.org/core/journals/international-journal-of-middle-east-
studies/information/author-resources/ijmes-translation-and-transliteration-guide
7 http://earmin.com/files/Standard-IRFonts-e Armin.com.zip



https://www.cambridge.org/core/services/aop-file-manager/file/57d83390f6ea5a022234b400/TransChart.pdf
https://www.cambridge.org/core/services/aop-file-manager/file/57d83390f6ea5a022234b400/TransChart.pdf
https://www.cambridge.org/core/journals/international-journal-of-middle-east-studies/information/author-resources/ijmes-translation-and-transliteration-guide
https://www.cambridge.org/core/journals/international-journal-of-middle-east-studies/information/author-resources/ijmes-translation-and-transliteration-guide
http://earmin.com/files/Standard-IRFonts-eArmin.com.zip
http://earmin.com/files/Standard-IRFonts-eArmin.com.zip
http://earmin.com/files/Standard-IRFonts-eArmin.com.zip

AR

ya

4

AY

V-4

Wo

ATARN

VAR

AAR

yvya

Ol jhie Cow 33

lye

By yxon daly o 8315 piled Cugai 093 (488 bacld
celpl 4o ) e 550
0 BT Ll 55 Com pab (3l S (3L Sl
529,85 (658l dozxe =3,8 ghen] duns 1S
Ol e 5B TTY 83k ST b Jbo 90! 45 dsiw ISy 591579
3 yw0 Blisle — 3,8 0l damo 287>
Curoz 938 0T B3l A8y (63,509, b g 13 Olpe OB S
Sy daguane = (Bho )3y Loy 55>
Ol )BT 5 g eorde & (5518 (8,5
(s (S dame = (Sdaro g L) 1S
Jyoud ST S £y o5 9 JB8 05 (0 0o BB ) Seuned (i 6
Carg g (655 14
oo ple 53 = ooy Cangiilen Sgae
P! (5,85 Bl (SUST Gl il b apalge slacila,
5 (Baeme IS5 = paiegpol cpuss I3 —(g byl S pob S
Gl g 48 jlake 51 Bglls olsed] (23 Oliiume oS>
Sbile ke 2y = Yo (ol Lo phooa 85
4B 55 arlio 3l b of o 9 (0256 G09S o> > (IRl &y
oMl
OLidh> (Josb (gagedormodn 5S> = lal) piome y — (g ke (e
ol 50,135 5 laio aslsd il o (59T
Si9iF A0 S Sigyp Lople yS>



)

. == S g
Journal of Figh and Usul A3 A J$=|

HomePage: https://jfigh.um.ac.ir/ Vol. 56, No. 3: Issue 138, Autumn 2024, p.11-38
Online ISSN: 2538-3892 Print ISSN: 2008-9139

Receive Date: 29-08-2022 Revise Date: 07-11-2022 Accept Date: 11-03-2023
DOI: https://doi.org/10.22067/jfigh.2023.78371.1428 Avticle type: Original
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Abstract

In the attempt to clarify Islamic rulings, rights, and responsibilities of spouses, the best approach is to
determine the fundamental principles and rules. This will enable us to solving many of the conflicts and
issue rulings for emerging recent problems. According to the verses of the Quran, especially the holy verse
of “Lahunna mithlu al-ladhi fa]a}/[iinna bi-l-mataf’, God has Provided Muslims with the criterion of “good
custom” (Ma¥df), so that they can establish necessary rules accordingly. “Good customs” as a term in the
context of family corresponds to four elements: “reason”, “law”, “ethics”, and “custom”. The element of
custom alone is sufficient if it does not face serious opposition from other elements. The present study
employs the descriptivefanalytical method and the documentary approach. In doing so, after a close analysis
of the meaning of the term “good custom” and uncovering its terminological meaning in the field of family,
the study elucidates the contents of the principle, its documentations, its scope, and the normative or
personal nature of the criterion of good custom (Ma‘raf).

Keywords: jurisprudential Principle, the definition of “good custom” (Matif), the criterion of “good

custom” (Maif), family rules.
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Abstract
The present study aims at critiquing the validity of the Savor of Divine Law (Mazag-i Shariat.) in deducing Islamic
rulings. It is conducted using the descriptivefanalytical method with a critical approach, and information and data have
been collected through library research.
The Savor of Divine Law (Mazag-i Shariat) is an intermediary between jurisprudential and jjtihadr reasons; meaning
that when the jurist cannot find a general or specific reason for jurisprudential issues, he turns to this rule before
deducing from various sources across legal branches. By relying on this as a speculative Proof (‘amara-yi zanni) in
different issues, the jurist discovers the corresponding ruling. This study illustrates that various arguments have been
cited to assert the validity of this rule as a source for deducing Islamic rulings. These include Sira-yi ugala’ (life of the
wise), itminan (assuredness), milak-i hujjiyat-i khabar-i vahid (the validity of single information), istishmam az rivayat,
and referring to deduction (istiqra’). Analysis shows that all the aforementioned arguments are subject to critique and
rejection, and the validity of Ma_zz’qfi Shariat is disputable as a source for deducing Islamic rulings. Therefore, it is ruled
as invalid.
Keywords: validity of Savor of Diving Law (Mazag-i shariat), Savor of Divine Law and deducing Islamic rulings,

speculative proof (amara-yi zanni)
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Abstract

Ima’mijurisprudence and Iranian Law hold that an imbecile (safih) is a person who lacks the capacity to preserve
his/her own wealth and does not utilize the assets in an appropriate manner. As so, the imbecile is legally restricted
only in financial matters and in cases where he/she has to compensate for the assets. According to this view, the
imbecile is prohibited from appointing a Iawyer in financial matters or matters with financial implications, on the
grounds that he/she lacks the legal capacity in matters that are not allowed for themselves. This is despite the fact that
the imbecile can still receive a lawyer in financial matters or matters with financial implications. This view is not devoid
of errors, since the imbecile is still deprived of strong awareness in the matter while receiving a lawyer. On the other
hand, considering that “the lawyer must act in the constituent’s best interest” as articulated in Article 667, the
representation of an imbecile is not probiematic. The present study aims at clarifying the Validity of this type of
representation using the descriptivefanalytical method and by citing iibrary resources. It appears that the representation
of an imbecile is not valid, because the criterion for this person’s inability to appoint a lawyer also applies to receiving a
lawyer. Therefore, the requirements of Article 667 of the Civil Code are not fulfilled and receiving a lawyer is not
allowed.
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Abstract

Article 56 of the Law of Population has banned abortion on the basis of recovery from hardship (Jubran-i Hara/).
Current literature falls short of addressing the condition of recovery from hardship within jurisprudence, and further
studies are needed to align the law with Shari in this regard. The prevalence of the issue in the society, and the
significance of child abortion necessitate special research into topics related to therapeutic abortion. The present
research uses an analyticalfcritical approach and illustrates that due to the Possibility of recovery in how customary
judgment assesses the cases of hardship, the condition cannot be overlooked altogether. However, its applicability across
all instances of hardship is debatable, because given the correlation between the ruling and the subject in this case, and
also due to the absence of hardship in certain cases, the reasoning for eliminating hardship (nafy-i al- haraj) does not
align. For instance, when the mother is experiencing physical hardship due to lack of medical and caregiving resources
and recovery measures can eliminate the hardship. However, in the case of nonfphysical (Psychological) hardships,
recovery measures do not necessarily lead to the elimination of hardship, and hardship Persists in these cases. Therefore,
the application of Article 56 in the condition of possibility of recovery is debatable.

Keywords: hardship (fara)), possibility of recovery, mandiiha, abortion, malformed fetus, Article 56 of the Law of

Population
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Abstract

Is insanity defined similarly in civil and criminal contexts? Is the type of insanity that leads to the exemption from
criminal responsibility the same (in nature and severity) as the insanity that grants a wife the right to annul a marriage
or that leads to the invalidation of transactions? In common literature of /mami jurisprudence and Iranian law, insanity
has a single meaning in all rulings and regulations. In this approach, insanity is absolutely between being and not
being; that is, a person is either insane and therefore subject to all specific rulings; or not insane, in which case none of
the specific rulings are applied to him/her. The present study primarily aims at highlighting the necessity for setting
aside absolutism regarding the issue of insanity, and to consider the concept of insanity as a relative and comparative
concept in all its dimensions. It is possible that the insane person is only devoid of awareness in committing certain
types of crimes, and yet performs the rest of his actions willingly and fully consciously. Similarly, personal transactions
made by someone suffering from the most severe types of mental illness can be entirely valid and effective. The authors
primarily aim at clarifying a theory titled “Comparative Approach to the Concept of Insanity”, and then providing
possible foundations for it within /mami jurisprudence. Finally, the authors have explored the following four topics:
“relative application of responsibility”, “the rnultiplicity of defenses related to insanity”, “the distinction between family
law, criminal law, and contract law”, and “distinction between the identification criteria for insanity”. These are
discussed as the four-fold implications of accepting the comparative approach. In the end, the study concludes with
recommendations for further studies in research and judicial practices.
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46. Thorpe, Ancient Laws and Institutes of England.

47.Robertson, The Laws of the Kings of England from Edmund to Henry 1.

48. See., Lernestedt, “Insanity and the ‘Gap’ in the Law: Swedish Criminal Law Rides Again,” 80-81.

49 See., The Criminal Code Compilation Act (1935) " 27. Insanity (1) A person is not criminally responsible for an act or
omission on account of unsoundness of mind if at the time of doing the act or making the omission he is in such a state of
mental impairment as to deprive him of capacity to understand what he is doing, or of capacity to control his actions, or of
capacity to know that he ought not to do the act or make the omission. See also., Bratty v Attorney-General for Northern
Ireland[1961] UKHL 3, [1963] AC 386 (3 October 1961), House of Lords (UK). Daniel M Naghter s case [1843] UKHL
J16,(1843) 8 EngRep 718;[1843] ALL ER Rep 229 (19 June 1843), House of Lords (UK).

50 See., Criminal Code (1985) “16 (1) No person is criminally responsible for an act committed or an omission made while
suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission
or of knowing that it was wrong.”

51 Sparr, “Personality Disorders and Criminal Law,” 168-81.

The Danish Criminal Code (2005); "Chapter 3, Section 16: Persons who, at the time of the act, were irresponsible on account
of mental illness or a state of affairs comparable to mental illness, or who are severely mentally defective, are not punishable.
Provided that the accused was temporarily in a condition of mental illness or a state of affairs comparable to mental illness on
account of the consumption of alcohol or other intoxicants, he may in special circumstances be punished.”

52 The Penal Code of Finland (1889) “Section 3 (1) An act of an insane person and an act by a person who is mentally
deficient due to senility or another similar reason is not punishable”.

53 The German Criminal Code, Section 20 Incapacity to Act Due to Mental Disorders “Anyone who, at the time of
committing the act, is incapable of recognizing the wrongfulness of the act or acting on the basis of this insight because of a
pathological mental disorder, a profound disturbance of consciousness, an intellectual disability or another serious mental
disorder acts without guilt”.

54 Penal Code of Japen (1907) “Article 39 (1)Actions due to insanity is not subject to punishment.”

55 Norway General Civil Penal Code (1902) “a person who at the time of the crime was insane or unconscious is not
punished.”

56 The Polish Penal Code (1997) “Article 31. § 1. Whoever, at the time of the commission of a prohibited act, was incapable


https://www.bailii.org/uk/cases/UKHL/1961/3.html
https://en.wikipedia.org/wiki/Appeal_Cases_Law_Reports
https://en.wikipedia.org/wiki/Judicial_functions_of_the_House_of_Lords
https://www.bailii.org/uk/cases/UKHL/1843/J16.html
https://www.bailii.org/uk/cases/UKHL/1843/J16.html
https://en.wikipedia.org/wiki/Judicial_functions_of_the_House_of_Lords

WV T BT 5 O pede 0 OB (3SR csannan

45 et alg oy e s Sy 6La)55S des (ilsh 53 oS 5) S s el a5
(i 3yl3 a5 e odte VLI 3 Slilews 5B (Jlte (gl S e Al 1y 093 90 DS A
035 oy 52l b Solew 4233 ()18 [omr] o DS 0oy 03 ST s ile s 5135 Jonns
Sl 55 s, b anbls g5 )18, [ (sl 5 p o 5l (o8 B S b oS (Sopmots
5 s e L s 28 L il 53 (65l p sl ol e VLl 03l Cillae (5
gl oo aa>De

S Coul oL G Sl “(}Mﬁ 330 3 S5 (Bsi slapllss 31 (goloms 53 o35 sl
1,05 0 520 YA u’:_;r_gol;_.mlfj‘ Delgls = 088 (Il (gl 3585 (g pmn Ag-jjlicj)‘
e sy (6513 Slgl LY ol b bl By Y 1358 e slo L3 5510 DL s (3D
3 e et Jlw SO Codsay (53 31 SS rws St S5 ST Tl o 3 25mge
Fed P81 b et 530 () SIS 4 ol ol g 0 £l LY 1ol 4y 0SS b e
el Nl S L s C\&}

el Jal o aoll s Lgls 5 5Ly a0 Ol o0 Oy oS (3 oLl Sl 3o 505 3
s ol S S G, 55 W a8 Gl S oy il i el 38 L) o

of recognising its significance or controlling his conduct because of a mental disease, mental deficiency or other mental
disturbance, shall not commit an offence.”

57 The Criminal Code Of The Russian Federation (1996) “Article 21. (1) A person who, at the time of the committing of a
socially dangerous act, was insane, that is, was unable to understand the actual character or social danger of his actions
(inaction) or to govern them as a result of a chronic or temporary mental derangement, mental deficiency or any other mental
condition, shall not be subject to criminal liability.”

58 Criminal Procedure (Insanity and Unfitness to Plead) Act (1991) “Powers to deal with persons not guilty by reason of
insanity or unfit to plead etc.”

59 Crimes and Criminal Procedure (1948) “(a) Affirmative Defense.—It is an affirmative defense to a prosecution under any
Federal statute that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe
mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts. Mental disease or
defect does not otherwise constitute a defense.”

60 “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he
lacks substantial capacity either...”). Model Penal Code § 4.01(1) (Proposed Official Draft 1962).

61 avinculo matrimonii.

62 See., Wadlington, “A Case of Insanity and Divorce™; Burnett, “Cruelty and Insanity in Divorce™; Gordon, “Insanity and
Divorce™; Lewis, “Insanity As A Plea For Divorce”; McCurdy, “Insanity as a Ground for Annulment or Divorce in English and
American Law"; Stone, “Divorce (Insanity and Desertion) Act, 19587; Trist, “Insanity As A Ground For Divorce™; Wadlington,

“A Case of Insanity and Divorce.”
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69. Mental Disorder
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79 KrOber and Lau, "Bad or Mad?,” 679-90.

80 Dementia

81 Automatism

82 Borders, “Veterans Imprisoned by the Violent Shadows of Military War Time,” 96.
83 direct relationship

84 mostly influenced by symptoms

85 bipolar disorder
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86 mostly unrelated to symptoms
87 conduct disorder
88 independent relationship
89 Peterson et al., "How Often and How Consistently Do Symptoms Directly Precede Criminal Behavior among Offenders
with Mental Illness?,” 439.
90 Mens rea
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92 Ray Bradbury

93 “Insanity is relative. It depends on who has who locked in what cage.”.
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Volitional Tests 41

Irresistible Impulse Test 4V
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Abstract

Modern social systems have brought about significant changes in the personai and social life of Muslims. The direct
reflection of these changes on the “actions” of the man on one hand, and the mission of Islamic jurisprudence in
clarifying the Islamic rulings of “actions” on the other hand, raises a question: What is the relationship between Islamic
jurisprudence and these novel subjects? The question is whether Figh has provided Islamic rulings for all of these issues,
or maybe some of them are not provided for by any Islamic ruling? The majority of Islamic, as well as Shi% jurists
contend that no event is devoid of an Islamic ruiing. Therefore, the maximum inciusivity of sharia can be confirmed.
The present study seeks to analyze the primary rationale behind this theory, according to which the Principie of
Inherency (Mulazama) between rational rule and legal rule can verify the existence of a ruling for every single event.
The study has been conducted using the descriptive-analytical method, and concludes that neither form of the principle
of Inherency (Mulazama) — whether between Islamic ruling and intrinsic benevolence or evil, or between Islamic ruling
and real interests and harms — can verify the maximum inciusivity of sharia.
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Abstract

Criminal laws (ahkam-i jaza%) constitute a part of the body of Islamic Sharia. In the modern world, some claim that
some of these rulings, such as the execution of apostates, harsh punishment methods, /ath and gasama, retaliation
punishment (gisas) against the mother, etc. go against ethical criteria. Three main approaches can be identified
regarding this issue: defensive and justificatory, critical and reformist, and ethical/rationalist. The first group entirely
denies the existence of any challenges and considers religious rulings to align with religious ethics. The second group
acknowledges the existence of the challenge and seeks reform regarding the issue. The rational approach, however,
emphasizes the necessity for sharia to align with ethical norms and propositions. Therefore, the third group supports
fundamental changes to the foundations of criminal laws. The present essay employs a criticalfanalytical approach and
seeks to offer practical solutions to resolve the discrepancy between criminal laws and ethical standards, aiming to make
them more socially acceptable. The authors contend that when a criminal law goes against collective reason and
conscience, ethical proposition should take precedence. Therefore, it is necessary to Review some of the criminal rulings
in light of ethical and rational principles.

Keywords: normative ethics, Islamic criminal system, criminal laws, criminal justice, philosophy of criminal
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Abstract

The development of a legal system based on Shi% Jurisprudence has led to the incorporation of several jurisprudential
opinions in the field of legislation. However, the comprehensive nature of legal rulings and therefore the formation and
development of legal entities has led to the fact that social and economic transformations and demands do not welcome
some traditional jurisprudential opinions, such as debt exemptions for natural persons. Principles such as /7 zarar (No
Harm for Anyon), Mafi Usr va Haraj (No Difficulty and No Hardship), Bana-yi ‘Ugala (Concept of Rational People),
and legal principles like the principle of equality of individuals before the law can be considered as factors that enable
the dynamics of jurisprudence. The analysis shows that since transactions are not absolute divine orders and are
understood based on rational custom ( ‘urfs (uqa[j), it is Possible to establish debt exemptions for legal entities through
the method of common reasoning from jurists’ opinions. In the end, all of these rules and principles work towards two
main goals: being fair and improving human morality and elevated interests. To reach these goals, it is necessary that
the legislator support legal entities and aid them in starting anew after dissolution.
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Abstract

A theory known as “?stzﬁg/z[é[” or Misuse of Faulty Intent is mentioned in contemporary legal texts of Arab countries,
under the topic of contract elements and within the discussion of defects in consent. In these texts, the examples of
defects of will include ignorance (jahl), mistake (ghalat), fraud (tadlis), coercion (ikrah), and misuse of faulty intent
(Vistighlal). Misuse of faulty intent in the context of transactions refers to a situation where an individual’s will is
compromised to the point that the other party exploits it, whether this weakness has internal roots, such as a father’s
authority over a child, or a husband’s over his wife, or an employer’s over a worker; or material roots, such as financial
need. In any case, this faltering or defect in will throws the contract out of balance and equity, and based on this issue,
no proportionality would remain between the responsibilities of the stronger and the weaker party. In Arabic countries
the Law has provided particular measures for misuse of faulty intent, but in jurisprudence and therefore in our legal
system the absence of such an institute can be felt, although similar concepts exist within the current system. In doing
so, it seems possible to draw on specific justifications, such as ZJa/V‘J najas[z, ta]aqqi rukban, and ba)/’fi Jstirsal. Tt is also
possible to draw on general principles such as the principles of justice, fairness, and the principle of Prohibition of
exploitation (*ifhaf) to establish this institution in our jurisprudence and law.
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Abstract
The significant impact of logical principles and issues on the propositions of principles of jurisprudence, and on the
process of deducing legal rulings is apparent to everyone, to the extent that logical discussions are considered as
foundational elements in the knowledge of principles of jurisprudence (°Usiil) and in ’[jtiha’d
Many *Usilis have acknowledged the impact of using Iogical Principles in the process of deducing rulings, either
explicitly or by practically employing logical principles in their deductions. Conversely, some have denied the usage of
this field in deducing rulings, and some have considered it as an instance of conflating reality and credibility.
The present study aims at reinforcing the role of reason in %jtihad. In doing so, first, the relationship between the
science of logic and °Usal a[fﬁq[z is clarified, and the historical background of the overlap between the two is explored
using the descriptivefanalytical aPProach. After presenting the logical foundations of °Usal a]fﬁqlz, we analyze the
opinions of “Usilis regarding the status of the science of logic as one of the foundations of %jtihad. In addition to
resolving some doubts, we prove that the process of %jtihad requires a mastery of the majority of principles and the
technical terminology of the science of logic. This is done using some examples of the application of logical discussions
and principles in propositions of principles of jurisprudence and the process of deducing jurisprudential rulings.
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