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Abstract

Many Iegal scholars view death as the termination of a person’s legal capacity based on the verbal generalify of Article
956 of the Civil Code, therefore considering the deceased as lacking legal capacity. Undoubtedly, “the capacity to
exercise rights” (Ahliyyat-i’istisfd) and “the part of legal capacity to enjoy rights” (Ahliyyat-i tamattu’), which
inherently cannot survive after death (such as the rights arising from marriage) cease upon death. However, “the right
to own property” and “the capacity to acquire property” (‘Ahliyyat-i tamalluk) as one of the aspects of competence to
acquire rights CAhliyyat-i tamattu) can survive and are continued limitedly after death. Generally, Islamic Law does not
deem the capacity for ownership (Ahliyyat-i tamalluk ) to be exclusive to the living, allowing entities such as religious
funds (Vujahat-i Shariyah) and endowments (wagf) to possess the capacity for ownership. The present study,
conducted through the descriptivefanalytical method, concludes that the generalization on Article 956 of the Civil Code
is unreliable, and that the Possibility of the continuation of ownership after death, as well as new acquisitions following
death, are accepted in specific cases. The prime example of the first case is found in the continuity of “the estate of a
debt owned” (matarak mawdi‘ dayn mustaghraq) in the ownership of the deceased person and its non-transfer to the
heirs. Examples of new ownership after death include: “the ownership of the deceased over the blood money for
murder”, “ma’b’/ﬂ}yzﬂi taqc/iri on the blood money of murder ”“the return of ownership of the property to the deceased
in the case of the heirs’ cancellation”), and the “ownership of the deceased over items that he caused before death”, such
as fish caught after the fisherman’s death, which ends up in the fishing net.

Keywords: ownership capacity after death, ownership of the deceased, continuity of ownership after death, new

ownership after death, ownership capacity of the deceased.
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Abstract

The condition of construction on graves, which has been referred to in jurisprudence in various terms, has been the
subject of different jurisprudential opinions. The majority of Shia and Sunni scholars deem it disliked (Makrih) for
graves other than those of the prophets, the /mam (peace be upon them), and the highly regarded members of the
society. However, the authors of this study, while accepting the aforementioned exceptions, believe that the evidence
surrounding the issue (including the majority opinion) is not without flaws. In this context, it is certain that no Shi%
scholar has issued a fatwa declaring the absolute prohibition of construction on graves. The attribution of such a stance
to Shahid Thani is incorrect, unless there are inappropriate consequences regarding the burial site or the tools and
methods of construction, in which case it may become unlawful ( Haram) depending on the circumstances. In addition,
the contemporary common practice among Muslims and non-Muslims of placing a gravestone and engraving the name
of image of the deceased is certainly intended to honor name and memory of the deceased, to safeguard the body from
grave robbers and animals, and to prevent the deterioration and disappearance of the graves, and not intended for any
other purpose. Therefore, even if the issue does not fall under the category of compulsion or necessity, there is no
objection to it, as the practice has been common among the pious from the advent of Islam to the present time, and
neither the /mams nor some companions of the Prophet have opposed it.
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Abstract

Following the Islamic Revolution and the emphasis on the Islamization of laws, 7aZir punishments were officially
recognized for the first time in the Islamic Penal Code. The introduction and expansion of 7aZir punishments within
Iran’s criminal law system has raised important questions regarding their interpretation and developments. Therefore,
identifying the influential discourses in the formation of 7a%ir punishments and the factors contributing to their
hegemony (dominance) are key issues in the philosophical understanding of these punishments. The primary objective
of this study is to clarify the role and impact of current discourses on the transformations occurring in the field of 7a%ir
punishments, employing the discourse anaiysis method Findings reveal that three discourses have influenced the
transformations of 7aZir punishments: 1) governmental jurisprudence 2) traditional jurisprudence and 3) penal
modernism. In the early stages of the formation of 7a%ir punishments, the governmental and traditional approaches
were opposing discourses. During this period, the dominance of governmental jurisprudence over traditional
jurisprudence led to the recognition of the Paradigms advocated by supporters of governmental jurisprudence, such as
the determination of 7aZir by the ruiing authority, the specification of Tazir, and their diversity as fundamental
principles of Ta%ir punishments. However, the findings of empiricai research in criminology and penology, on the one
hand, and the ﬂexibility of TaZir punishments under the principle “al-ta’ziru bima yarahu al-hakim” (Ta%ir is at the
discretion of the ruler) on the other hand have contributed to making the discourse of penal modernism also a
dominant discourse in the realm of of 7aZir punishments.

Keywords: Tazir punishment, governmental jurisprudence, traditional jurisprudence, penal modernism, discourse

analysis.
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Abstract

There is a difference of opinion among jurists regarding the abolition or non-abolition of Hudud (Haddi) punishments.
The majority believe that Haddi punishments cannot be abolished if the crime is proven through evidence ( bayyina) or
the judge’s knowledge (ilm al-qazi) and judges have discretion to either pardon the criminal or execute the punishment
in case the criminal confesses. The Iranian legislator has followed the majority opinion in the Islamic Penal Code of
1392 A.S./2013 A.D. The purpose of the present study is to explore the basis upon which the majority of jurists
advocate the non-abolition of Haddr Punishments, and to assess to what extent their cited reasons (a’a]a’ju]fistaua’dﬂ are
scientifically valid. The study also explores whether it is legally possible to speak of the feasibility of abolition of Haddi
punishments through repentance after the crime has been proven by evidence and the judge’s knowledge. The study
employs the descriptive-analytical method and examines each of these theories using the critical approach. It is
concluded that the majority opinion lacks necessary scientific legitimacy due to its fundamental flaws, and so is the
theory of the judge’s discretion (ta[(ﬁ/w’r hakim), due to its thematic depar‘(ure from the category of repentance.
Therefore, the theory of “abolition of punishment through repentance of the criminal after the proof of the crime”
should serve as the basis for criminal policy.

Keywords: Hac/c/ipunishments, repentance of the criminal, Proof of crime, abolition of Punishment, ba}/yiua (evidence),

judge’s knowledge, confession (iqrar)
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Abstract

One of the fundamental conditions for the validity of contracts is the “intent” and “consent” of both parties. The
absence of these elements results in the invalidity or nonfaffectivity of the contract. Article 195 of the Civil Code
considers a transaction concluded in the state of intoxication to be null, due to the absence of intention. Considering
the counter-concept of this Article, transactions by an intoxicated person are either recognized as void due to the
absence of intention, or considered valid if intention remains unaffected. The majority of jurists and legal scholars share
the same view regarding transactions conducted by an intoxicated individual. However, from a medical standpoint,
intoxication has several degrees, and a blanket ruling on the validity or nullity of transactions cannot address all the
levels of intoxication properly. Intoxication can lead to the loss of both intention and consent in some cases, or keep
both unaffected at other times. Sometimes the individual remains capable of intention but their consent is impaired. In
this latter case, a key question arises: What is the status of a transaction conducted by an intoxicated individual? On one
hand, the person possesses intention, so the transaction cannot be considered void. On the other hand, however, the
individual’s consent is impaired, making it impossible to affirm the validity of the transaction. The present study applies
the analytical-descriptive approach and examines the various levels of intoxication and their impact on intention and
consent. By drawing upon jurisprudential principles and aligning them with legal standards, it is concluded that the
ideal legal status for transactions made by an intoxicated person, where the individual has intention but their consent is
impaired, is non-affected.
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Abstract

Hajj is one of the conditional obligations and becomes mandatory for the mukallaf (the legally responsible individual)
once they achieve financial capability or Zstita‘ah. Based on the consensus of the jurists (ijma) and with reference to
clear evidence, a mukallafis Prohibited from manipulating their property in a way that would remove their financial
capability after they acquire ’stita ah. However, jurists have differing views on whether the Prohibition is absolute or
conditional, with several opinions presented. Some consider the criterion for prohibition to be the ability of the journey,
while others define it as the departure of the caravan, and some the arrival of the months of Hajj. Yet another group
asserts that the prohibition is absolute. The present study is conducted using the descriptive-analytical method and
library research, and concludes that the individual is Prohibited from depriving themselves of this capacity under any
circumstances after achieving %stita ah. Some advocates of the absolute Prohibition of forfeiting ’stita ah have made
exceptions, permitting the individual to act in cases on necessity. This stance is supported by narrative evidence and
jurisprudential principles. In terms of legal status (fukm-i waz%), non-essential transactions carried out using the
nafagah allocated for Hajj are valid and legally binding.
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Abstract

One of the methods for invalidating Aadiths among many Shi7 scholars is the early jursits’ disregard for authentic
narrations and their refrain from acting upon them. This approach is rooted in the reliance on S]Ja])rab»)/i Amil
(utilizing practical consensus) in the process of engaging with hadiths. This disregard is verified through identifying the
fatwas of jurists by referring to jurisprudential and hadith texts up to the era of Sallar Di)/[ami, or through references
made by later jurists of the existence of common practice opposing the hadith in question. The present study seeks to
identify the types of deficiencies in narrations that have prompted such dismissals by the jurists. The study illustrates
that these can be assessed in three domains: content, direction of issuance, and source of narration. In the domain of
content, factors such as the opposition of hadith to the objectives of Sharia, the foundations of the sect, the Practice of
common people (Sira]rj/i Mutasharriah), the cautious approach of the jurists, and also the early scholars’ Particular
understanding of the narration and the presence of irregularities are noteworthy. In the domain of direction of issuance,
identifying two factors are important: 7Tagiyah (dissimulation) and the nature of the narrator’s question. The
deficiencies of the source of narration include: absence of mention in the ShA77 canonical texts (four-hundred Principles),
inclusion in questionable books, mention in the chapter of rare reports, and compatibility with Sunniwritings.
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Abstract

Any seemingly useless object that no longer meets its owner’s needs and is regarded as waste or garbage can, in fact, be
regarded as a valuable commodity in today’s world; something often referred to as “dirty gold” or “black gold”. Some
types of waste are transformed into valuable commodities after being recycled, some are used for incineration and
production of energy in power piants, and organic waste may be utilized for producing fertilizers and compost. Usualiy,
once the owner of the waste refuses it and Places the waste beside or inside a trash bin, the responsibie authorities
(typically the municipality or its affiliated companies) collect the waste. Occasionally other individuals may remove
certain items from the trash bins, which can lead to disputes and conflicts between these individuals and the owners of
trash bins. At a broader level, ownership issues arise after the waste is collected, accumulated, and recycled. However,
the legal system of Iran lacks regulations addressing the ownership of waste. Given this legal gap and the absence of
prior research on the matter, resolving disputes (at macro or micro levels) in this matter requires a comprehensive
investigation.

Keywords: waste, garbage, abandonment, ownership, Hiyazat (acquisition)
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