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Abstract
The Note to Article 195 of the Islamic Penal Code states, albeit in vague terms, that merely having a “good outward
appearance” (fhusn-i zahir) is insufficient for testifying the moral integrity of the witness. This Note states that affirming
the uprightness and attesting the purity (tadil and tazkiyah) of a witness requires actual knowledge and certainty.
However, given the jurisprudentiai foundations of this Article, it may be argued that unlike the case of attesting the
purity (shuhad-i taZ]ﬂ)/ah), the judge can reiy on the witness’s good outward appearance as a binding legai presumption
(amara-yi taabbudi) of their integrity and therefore accept their testimony as clearly valid (bayyini-yi sharf). However,
since social relations have expanded today, it is rare for a judge to personally know the witness by their good outward
appearance and integrity and to speak of clear validity (bayyini-yi shar)and its binding evidentiary effects. Therefore,
the judge is allowed to treat such testimonies as a judiciai presumption (amara-yi qaza’i), and with a rational and non-
binding method of ascertaining the truth. In such cases, criteria such as the required number of witnesses and the type
of conflict become irrelevant, and the value of the witness’s testimony depends on whether it convinces the judge to a
degree of certainty or probability (zann).
Keywords: justice, witness, good outward appearance, public reputation (s]u)/é 9, social interaction, binding legal

presumption, judiciai Presumption
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Abstract

An ineffective condition is among the invalid conditions that do not nullify the contract, as mentioned in Paragraph 2
of Article 232 of the Civil Code. However, the law does not explicitly specify the criteria for considering a condition as
ineffective, or its definition, examples, foundations, and enforcement in contracts. Given the disagreement among legal
scholars whether or not a right of termination is established in the case of inserting an ineffective condition, analyzing
this issue is of high importance. This is because if such a right exists, the prornisee would have the right to annul the
original contract. The present study, conducted through a descriptive-analytical method and based on the perspectives
of Imami jurists and legal experts, concludes that an ineffective condition is one that neither brings profit nor serves to
avert potential harm to the promisee or a third party. Also, the concept of benefit is not limited to financial gain, but
also includes spiritual benefits and such benefits can remove a condition from being considered ineffective. In
recognizing this type of condition, a combined objectivefsubjective criterion must be employed, and the condition
enforcement includes that if it is ineffective from the outset, no right of termination is granted. Hower, if it becomes
ineffective during the action and affects the economic value of the contract, a right of termination is established.

Keywords: ineffective condition, objectivefsubjective criterion, enforcement, right of termination
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A Reflection on the Concept of Trust-based Contract ( 2qd~/ amani) and A Critique of
the Applicability of the Proofs for the Lack of Liability (Zaman) of the Trustee (Amin)

in Non-benevolent Trust-based Contracts

Dr. Mansooreh Bokaee, PhD Graduate, Islamic Jurisprudence and Foundation of Islamic Law, Faculty of Theology and
Islamic Sciences, Ferdowsi University of Mashhad, Mashhad, Iran

®
Dr. MohammadTaghi Fakhlaei (Corresponding Author), Professor, Islamic Jurisprudence and Foundation of
Islamic Law, Faculty of Theology and Islamic Sciences, Ferdowsi University of Mashhad, Mashhad, Iran
Email: fakhlaei@um.ac.ir

Dr. Sayyed MohmmadHadi Ghabooli Dorafshan © , Associate Professor, Islamic Jurisprudence and Foundation of
Islamic Law, Faculty of Theology and Islamic Sciences, Ferdowsi University of Mashhad, Mashhad, Iran

Abstract

In jurisprudence, the terms “trust” (amanat) and “trustee” (amin) are among the concepts surrounded by ambiguity due
to a lack of consensus among jurists in some areas and rulings. Some jurists have expanded the concept of “trust” and
generalized it to include all individuals authorized to handle property, and argue their exemption from liability by
invoking the legal rule that says “the trustee is not liable” ( adam-i Zaman-i amin). The present article questions this
generalization and aims to prove that legal justifications for considering all authorized possession as trust-based does
not include all cases of permission. This is done in order to remove ambiguity and delimit the concepts of trust and
trustee, and through an analysis and evaluation of the evidence cited by the proponents of generalization. The study is
conducted through a descriptivefanalytical method, and concludes that the jurists’ widespread interpretation of the
terms “trust” and “trustee” does not truly correspond with their lexical and customary meanings. In addition,
considering every authorized individual as a trustee is not in accordance with the requirements of justice and fairness. It
should rather be stated that lenient rulings granted to the entrusted person only apply in trust-based contracts in the
specific meanings (‘ugiad-i amani bil-mana al-akhass) like the contract of safekeeping (‘agd-i wadrah) and other
contracts where possession of the property is done according to the willingness of the owner.

Keywords: trust, authorization, trust-based contract, benevolent contract, nonfliability of the trustee
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Abstract

The present article makes a comparison between the interpretive theories in the method of Islamic Shi% Jurisprudence
and American Law, and explains how these two legal systems, which are entirely different and at times opposing, have
adopted similar approaches in interpreting the law, as mentioned in the Quran and the Constitution. The comparison is
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58. Webster, The Works of Daniel Webster ..., 164.
59. dynamic interpolation
60. Updating Statutory Interpretation
61. pragmatic interpretation
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74. Scalia and Garner, Reading Law, 289.

75. Beccaria, An Essay on Crimes and Punishments, 25.

76. See Manning and Stephenson, Legislation and Regulation, Cases and Materials, 22; Barak, Purposive Interpretation in
Law.

77. overall purpose

78. general aims

79. Cross, The Theory and Practice of Statutory Interpretation, 60.

80. Garner et al., Law of Judicial Precedent, 803.

81. Gorsuch, A Republic, If You Can Keep It, 137.

82. See Barak, Purposive Interpretation in Law, 221.

, 69.Commentaries on the Laws of EnglandBlackstone, 83.
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84. The Act of February 26, 1880, "to prohibit the importation and migration of foreigners and aliens under contract or

agreement to perform labor in the United States, its Territories, and the District of Columbia,” 23 Stat. 332, c. 164, does not

apply to a contract between an alien, residing out of the United States, and a religious society incorporated under the laws of a

state, whereby he engages to remove to the United States and to enter into the service of the society as its rector or minister.

85. Brain toilers

86. Confirmation Hearing on the Nomination of Hon. Neil M. Gorsuch to be an Associate Justice of the Supreme Court of the

United States: Hearing Before the S. Comm. on the Judiciary, 115th Cong. 442 (Mar. 23, 2017) (“those purposes should

guide the interpretation of those laws, not the Oxford English Dictionary.”).
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90. State v. Gonzales, 129 So.2d 796,241 La. 619 (La. 1961).
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91. Posner, “Pragmatic Adjudication,” 5-8.

92. Posner, “What Has Pragmatism to Offer Law?,” 1664; Luban, “What's Pragmatic about Legal Pragmatism?,” 275-303.
93. Posner, “The Rise and Fall of Judicial Self-Restraint,” 539.

94. Consequentialism.

95. Scalia and Garner, Reading Law, 22.

96. best resolution of disputes

97. Greenberg, ‘Legal Interpretation”; Gorsuch, A Republic, If You Can Keep It, 137.

98. Judge Richard A. Posner.

99. unorthodox™

100. See Pepperdine University, Pepperdine Law Review Symposium:. Hon. Richard A. Posner, Youtube (Apr. 8, 2017), at
0:56:02 (last visited Sept. 28, 2020).

101. Id. at 0:56:05. “Tam not actually very interested in legal doctrines.”
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103.1d.at 0:56:43.

104.1Id. at 0:57:04.

105.1d. at 0:57:38.

106. Id. at 0:57:52. Judge Posner emphasized some of the same points he made above in an interview with the N.Y. Times
shortly after his retirement. See Adam Liptak, An Exit Interview with Richard Posner, Judicial Provocateur, N.Y. TIMES
(Sept. 11,2017) (T pay very little attention to legal rules, statutes, constitutional provisions. . . . The first thing you do is ask
yourself—forget about the law—what is the sensible resolution of this dispute?”).

107 Bulliet, The Case for Islamo- Christian Civilization, vii.
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Abstract

For a person to inherit, it must be verified that the heir was alive after the death of the deceased. Individuals whose time of death is
unknown and whose precedence of succession or death compared to one another is unclear do not meet this condition according to
the implication of the primary principle. In the two cases of “drowning” and “structural collapse”, however, this rule has an
exception, and the unknown time of death does not prevent the other party from inheritance. The more widely held legal opinion
holds that this exception should be interpreted limited to appearance of text. However, scholars who advocate its generalization often
rely on general customary associations, without focusing on the Situations of words which are used in proofs, and have therefore
argued that the titles used in restriction proofs are not essential to the ruling. As a result, based on the principle of Nullification of
the Character of the Gharg (drowning) and Hadm (collapse), they have generalized the aforementioned ruling to similar cases. The
present study, which has been conducted using the descriptive-analytical method, aims to uncover the verbal associations present in
specific wordings of legal evidences through reflection upon the Hadiths, in order to reveal the underlying criterion and refine the
effective cause (tangih al-manaf). Through this lens, the ruling may be extended to comparable situations, such as car accidents, etc.
In this study, it has been established by using the Situations of words which are used in proofs as contextual indicators, that the
terms gharq (drowning) and hadm (collapse) lack inherent legal significance (mawza fyyat).
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Abstract

Alzheimer’s is one of the progressive and irreversible brain disorders common in adulthood, caused by the buildup of
harmful chemical compounds in the structure of brain cells. This condition leads to disruption in the transmission of
signals between neurons and affects the functions of first shortfterm, and then longfterm memory, subsequentiy
impacting various aspects of the patient’s personal and social life and gradually reducing their mental and physical
capacity. Despite the prevalence and increasingly widespread nature of Alzheimer’s, scholarship on how it affects the
religious obligations of those diagnosed remain limited. The present study, using a descriptivefanalytical method, and
based on iibrary research, investigates the jurisprudential implications of Alzheimer’s on the obligation, validity, and
performance of daily prayers across different Islamic schools (mazahib-i islami). After examining the seven stages of
Alzheimer’s, the study concludes that from the fifth stage onward, the patient neither has the power (will, knowledge,
and awareness), nor the wisdom to do so. At this point, the individual is nearing a vegetative state and depends on
others for basic daily tasks. Therefore, he/she is no longer considered to have Iegal accomplishment qualification to
perform acts of worship, and as a result is no longer subject to religious obiigations (hukm-i taklifi).
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Abstract

The application of jurisprudential ruiings on objects requires that an object be classified as “property”. Verifying the
“proprietary status” of objects has become necessary in today’s society, because peopie encounter cases in financial and
economic relationships where establishing the title of “property” is not as easy as it used to be in the past. These include
cases such as “copyright”, and “commercial leasehold rights” (hagq-i sar qufli), as well as more recent phenomena such
as “the rights (privileges) of various kinds of video games”, “highffollower social media accounts”, and
“cryptocurrencies”. Therefore, defining the criteria for what qualifies as “property” has become necessary. The present
study not oniy classifies and critiques several existing jurisprudential views, but also offers an alternative definition of
property. The study employs an analytical approach and concludes through this method that property is an abstract-
customary title; therefore, the only reliable method for verifying the proprietary of an object is by referring to customary
exchanges and analyzing the practices of rational individuals regarding the object. Accordingly, it is impossible for the
legislator (5/15[1") to revoke the proprietary of an object. At most, the 1egislator may prohibit some or all of the Iegai
effects associated with it, for instance in the banning of wine transactions. Therefore, it may be said that many of the
characteristics mentioned in jurisprudential sources defining “property” are in fact unnecessary elaborations in need of
reconsideration. In addition, using the expression “legally recognized property” (mal-i shar?) is incorrect and
considering “proprietary” as a condition for both parties in a transaction is pointless.
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Abstract

The main concern of the present paper is to analyze the meaning of chastity in the two fields of Islamic Jurisprudence
and ethics. In ethical discourse, chastity refers to self-restraint in face of sensual desires and maintaining moderation in
sexual urges. Upholding this virtue is seen as a function of reason over basic desires, and does not require adherence to
specific religious rituals. However, in jurisprudence, a narrower definition is provided by some jurists. According to this
definition, chastity is achieved through refraining from prohibited acts (based on Islamic law), regardless of the acts
being deemed immoral by reason independently. As a result, a chaste person avoids not oniy the Prohibitions that can
be approved by reason, but also the ones for which reason remains silent. This group of jurists consider the ethical
expression of chastity to be an innovation and reject its application to scripture. However, it seems that based on lexical
evidence and the usage of the term and its derivatives in the Qur'an and Aadith, the ethical definition adopted by these
jurists departs from the lexical reaiity and establishes a conventional religious usage (Mutasharri) in the field of
jurisprudence. Therefore, in the absence of contextual evidence, religious scripture cannot be interpreted based on the
aforementioned jurisprudential meaning, and here the understanding of jurists who interpret chastity similar to ethics
scholars seems to be the more accurate view.
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Abstract

Jurists have accepted a well-established principle titled “Authority of Custom” (lxa’/([rm}g/atﬂ' ‘urf) in the interpretation of
apparent meanings (zavahir) of Islamic legal scripture, according to which the validity of any claimed apparent meaning
in verbal proofs (adilla-yi lafzi) depends on its alignment with the customary understanding of the text. However, a
distinct interpretive habit is common among the jurists in how they derive meaning from Islamic Iegal command
(khitab); one that is not acknowledged or justified in usalf legal sources. In this approach, the Islamic legal discourse,
which is in fact a means for uncovering legal reality, is treated as having subjectivity, and the text of the evidence is
considered as equivalent to the legal reality itself. In addition, in many cases this had led to an extreme interpretation of
meanings. The present study seeks to use the descriptive-analytical method to analyze and critique this approach and its
implications in the process of conceptual manifestation ( Zstizhar). The root of this approach as seen in some jurists’
words lies in the argumentfcentered use of legal Proofs, which faces two critiques: First, that it departs from custom
(‘urf); and second, that it fails to consider how Aadliths were recorded and transmitted.
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Abstract

Numerous distinctions have been made between the principles (usil) and legal indicators (amarat), including
differences in subject matter, source of legitimacy, essential nature, and the type of supporting evidence, all of which are
discussed in usili and some of the jurisprudential works. Based on these distinctions, the majority of usilis and jurists
hold that when a legal indicator (amara) entails implications (/avazim), then not only the direct meaning (madlal-i
mutabigi) but also the implicative ones (/avazim) possess legal authority. However, in practical principles (usiali
‘amab}g/a) such as ’istishab (presumption of continuity), only the direct meaning carries legal authority, while the
primary implications of the Principle, referred to as “Natural Principle”, are not considered authoritative. This
distinction directly impacts numerous areas of jurisprudence and usili figh. Some of the examples where the
acceptance or rejection of the Natural Principle leads to entirely different theoretical outcomes for those engaged in
legal reasoning include: proving inheritance for heirs when the parent’s death is uncertain, confirming purity (taharat)
when in doubt about the Ppresence of an obstacle, general presumption of continuity types two and three, the
applicability of the principle in Primary and subsidiary obligations, and Primordial nonexistence presumptions
(Cistishab-i ‘adam azali). The present article analyzes the difference from the perspective of narrative evidences and uses
the library method to revisit the narrations regarding the presumption of continuity. It also aims to not only prove the
Natural Principle based on Hadiths, but also reveal certain problematic misreaclings of usiali scholars.

Keywords: ’istishab (Presumption of Continuity), Legal Indicators (Amarat), Natural Principle (As/i Muthbat), Rational

Implications, Normal Implications.
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